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FROM "PAIRNESS" TO nAC?FSS" AND BACK AGAIN: .
SOME DIMENSIONS OF FREE EXPRESSION IN BROADCASTING

Frank J. Kahn .
Heérbert H. Lehman College, CUNY

L4

Within the last five years the United States Supreme Court has
decided two significant cases involving freedom of expression and the
broadcast mass media, In its unanimous 1969 Red Lion decision the Court

. held the Federal Communications Commission's "Fairness Doctrine" and
Fules based on it to be constitutional.l In the 1973 CBS v. DNC case,
a divided Cqurt held it was constitutionally permissible for broadcasters
to ban editorial advertising wfth FCC acquiescence.Z It ig against the
backdrop of these two decisions that the National Broadcasting Company
is contesting an FCC order to comply with the Fairness Doctrine_in
Connection with a network documentary, "Pensions: The Broken Promise."3
In the light of the prior judgments the High Court will soon decide
whether a Florida "right of reply" statute is constitutional,® and the "
FCC will-conclude.its lengthy examination of several aspects of the 25
year old Egjruness Doctrine.d :

In order to understand more fully the meaning of Red Lion and
CBS v. DNC one must first review the evolution of the Fairness Doctrine
itself, 1In 1927 Congress passed the first law to regulate broadcasting
effectively. The Radio Act of 1927 established "public interest,
convenience, or necessity" as the standard to be met by successful
applicapts for broadcast licenses. The Act also required that equal
tfeatment ‘be accorded® political candidates, Although government
gensoxship of radio communication was prohibited by law, the Pederal
,.;Rédio Commigsion had. to concern itgelf with the broad contours of
?broadcast programming to the extent necessary to meet its adminjstrative
obligations under the public interest standard of the Act. In 1929 the ,
FRC erected the framework for what was to become: the Fairness Doctrine
in this gtatement of its concept of what the publ‘gc interest entailed:
\

Broadcastfng stations are licensed to gerve the public and
not for the purpose of furthering the private gr selfish interests
of individuals or groups of individuals. The standard of public
interest, convenience, or necessity means nothing\if it does not
mean this, . . . 1In go far.as a program consists vf discussion of
public questions, public interest requires ample play for the free
and fair competition of opposing views, and the commission believes
that prim/iple applies not only to dddresses by political
candidatég but to all discussions- of issues of importance to
the public. . . .6 ° A .
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The broadcasting provisions of the Radio Act remained substantially
intact when they were re-enacted as Title III of the Communications Act
of 1934. The FRC's Successor agency, the Federal Communicationg
Commission, gradually spelled out the relationship between the public
interest and the "discussion of public questions.” In the 1930's’some
radio stations editorialized over the air. In a 1941 decision the FCC
suddenly appeared to rule editorials off .the air, using __t_t}is rationale:
’ . Under the American system of broadcasting it is clear that
. responsibility for the econduct of a broadcast station must rest
initially with the broadcaster. It is equally clear that with the
limitations in frequencies inherent in the nature of radio, the
public interest can never be served by a dedication of apy \
broadcast facility to the support of his own partisan ends.
Radio can serwe as an ingtrument of democracy only when devoted
to the communication of information and the exchange of ideas
. fairly and objectively presented. A ttuly free radio cannot be
used to advocate the causes of the licensee. It cannot be used
» to support the candidacies of his friends. It cannot be devoted
to the support of principles henhappens to regard most favorably.
In brief, the broadcastex génnq be an advocate.’/

This became known as the FCC's "Mayflower Doctrine." Had the decision
been appealed at the time there is congiderable doubt that it would
have been declared constitutional or consistent with the anti-censorship 3
provision of Section 326 of the Communications Act. However, it was
not, contested, and broadcasters refrained from editorializing, although
they were still able to give voice to partisan viéws through the mouths
of their news commentators. "
4 -

In 1947 the FCC initiated an inquiry into the broadcasting of
controversy and licensee editorials. Two years later it issued its
report entitled In the Matter of Editorializing by Broadcast Licenseeg,8
popularly known'as the Fairness Doctrine. It stands today as the official
Comnission policy regarding the airing of public questionms. Through the
haze of its bufeaucratic language the Fairness Doctrine says three
things. First, the broadcaster has an affirmative obligation. to
identify and treat controversial issues of public importance. ' Second,
it is the right and responsibility of the broadcaster to determine t:he
most appropriate manner of treating such issues--whether by interviews,
documentaries, discussions, or even editorials. Third, when treating
controversial issues of public importance the licensee must provide
"reagonable opportunity" (in contrast to "equal time") for opposing
views to be aired; in other words, the broadcaster must be "fair.'

Through the 1950's and '60's increasing numbers of radio and
television stations editorialized on & more or less regular basis.
The FCC built a considerable body of case law that served to interpret |
and clarify the Fairness Doctrine's application in differing contexts.
In a 1963 public notice the Commission required that in the event of a

s
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: personal attack broadcast as part of controversial programming, the
licensee must provide a copy of the attack to the person or group
affected and also provide an opportunity for the person or group to
reply to the attack over the station. In the same notice the PCC made
provisions for responses to editorial attacks or endorsements of
political candidates.l0 1In 1967 personal attacks and political
editorials became the subjects of official FCC rules, thereby adding
more precision to the earlier gtiidelines and limiting the freedom of
broadcasters to handle personal attacks and political editorials in
their own idiosyncratic manner.l '

The Red Lion case arose from two legal attacks on the

constitutionality of the FRairmess Doctrine. The first involved radio

« ° Tstation WGCB in Red Lion, Pennsylvania. In 1964 the station had
broadcast a program in which the Reverend Billy James Hargis attacked
Fred J. Cook, an author. Cook asked for free time to reply on WGCB.
The station refused. The FCC, acting on Cook's complaint, directed
WGCB to make available its facilities for Cook's reply, even if
sponsorship for the response was unavailable. The station again
refused and appealed 4o the Court of Appeals for the District of
Columbia,which, in 1967, upheld the FCC,12 whereupon WGCB pursued its
path of last legal recourse by petitioning the Supreme Court for

¢ certiorari. - .

-

The second assault involved the ruleg issued by the Commission in
1967. They were appealed by the Radio Televi3ion News Directors
Association (RINDA) and others before the Chicago Circuit Court of
Appeals which held the rules to be unconstitutional in 1968.13 The
FCC appealed this decision to the Supreme Court, which consolidated
its consideration of the two divergent cases now before it.
Justice Byron White wrote the Court's 7-0 decision. The FCC's
A\ policy and rules were upheld, and the broadcasters' cries of
"abridgment of free speech" were to no avail. The Court's opinion
conceded that "broadcasting is clearly a medium affected by a First
* Amendment interest,"l4 but emphasized the scarcity of radio frequencies
» that justifies application of different First Amendment standards to
~ sbroadcasting:

Where there are substantially more individuals who want to
broadcast than there are frequencies to allocate, it is idle to-
posit an unabridgeable First Amendment right to broadcast
comparable to the right of .every individual to speak, write,
or publish. 15
With respect to the relationship between the broadcaster and the audience
‘&iﬂathe context of the First Amendment, the Court said:
- ’

i

\) i d 7 i)
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. as far as the First Amendment is concerned those who are
licensed stand no ‘better than those to whom licenses are refused.
A license permits broadcasting, but the licensee has-no
constitutional right to be the one who holds the license or to
monopolize a radio frequency to the exclusion of his fellow
citizens. There is nothing in the First Amendment which prevents
the Government from requiring a licensee to share his frequency
with others and to conduct himself as a proxy or fiduciary with
obligations to present those views and voices which are
representative of his community and which would otherwise, by
necessity, be barred from the airwaves,

This is not to say that the First Amendment is irrelevant
to pyblic broadcasting. On the eontrary, it has a major role
to play as the Congress itself recognized in 6, 326, which
forbids FCC interference with 'the right of free speech by -
means of radio communication.' Because of the scarcity of radio
frequencies, the Government is permitted to put restraints on
licensees in favor of others whose views should be expressed on
this unique medium. But the people as a whole retain their
interest in free speech by radio and their collective right to
have the medium function consistently with. the ends and purposes
of the First Amendment. It is the right of the viewers and

. listeners, not the right of the broadcasters, which is
paramount. . . . It is the purpose of the First Amendment to
preserve an uninhibited marketplace of ideas in which truth will
ultimately prevail, rather than to countenance monopolization
of that market, whether it be by the Government itself or a
private licensee. . . . It is the right of the public to
receive guitable access to social, political, esthetic, moral,
and other ideas and experiences which is crucial here. That
right may not constitutionally be abridged either by Congress
or by the FcC.16

These ringing words were construed as more than mere affirmation
of the Fairness Doctrine on constitutional grounds. The Court's
opinion provided encouragement to those who had developed a "right of
access” oriented view of the First Amendment applicable to electromic
and print media alike,l7 Red Lion established that, at least in the
broadcagt, field, government may (and perhaps should) regulate so as to
encourage attainment of First Amendment objectives, even if such
regulation curtails the licensee's freedom to use a broadcast station
as his own personal soapbox while denying access to views of a contrary
nature. Thus, while government is forbidden to abridge free expression,
it is not prohibited from qetting conditions designed to enhance free
expression. It would seem that the First Amendment erects no absolute
barrier to government estab‘ishmené of regulatfong that enlarge the
flow of ideas via radio and|television. This is a First Amendment
stance quite different from|that regarding religion, government

g establishment of which is clearly proscribed.
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The style and substance of Red Lion were heady stuff to several
noncommercial organizations who were denied access to broadcast -
facilities soon after the Supreme Court decision was issued. One such
group, the Democratic National Committee (DNC), had tried without
success to purchase thirty minutes of prime time to discuss public issues
and solicit contributions on the Columbia Broadcasting System network
in March, 1970. Because DNC was planning extensive purchases of time
for programs and spot announcements on networks and individual stations,
it sought from the FCC a declaratory ruling that "'a broadcaster may
not, as a general policy, refuse to sell time to responsible entities,
such as DNC, for the solicitation of funds and for comment on public
issues.'"18 As phrased by the Complssion, "what is involved in the
DNC redquest is a question whether there is a right of access to
broadcast facilities by 'responsible entities' over and beyond the
fairness doctrine right of the public to be informed."l9 The FCC
declined to issue the desired declaratory ruling since viewed the
question of access to the broadcast media as an issue-oriented rather o

. than an individual-oriented right.20 The Commission ruled that the
Fairness Doctrine provided sufficient protection for issues' right of
access. (The right of a political party to solicit funds through
the purchase of spot advertising time, even during periods other than
election campaigns, was upheld, albeit ambiguously.2l). . '

Another organization emboldened by the Red Lion decision was the
Business Executives' Move for Vietnam Peace (BEM), a group opposéd to
aspects of American military polity, whose request to purchase time for
one-minute announcements espousing its views was denied by WTOP (an
all-news radio station located in Washington, D.C.) the very month the
Red Lion decision was handed down. BEM approached the station on two
subsequent occasiqns, but WIOP repeatedly declined to sell time to BEM,
stating that it had a "long established policy of refusing to sell spot i
announcement time to individuals or groups to set forth views on '
controversial issues."22 BEM complained to the FCC, requesting the
Commission to order WTOP to present the editorial advertisements on
elther a free or paid basis. Because BEM failed to demonstrate that
WIOP's coverage of the Vietnamese war issue was not in compliance with
the Fairness Doctrine, the FCC denied the request.

Both DNC and BEM appealed to the District of Columbia Court of
Appeals, where the common issue becam¢ "whether a broadcast licensee
may, as a general policy, refuse to gell any of its advertising time
to groups or individuals wishing to speak out on controversial public,
igsues." In 1971, Judge J. Skelly Wright, speaking for the majority
of a divided court, declared: .

7
We hold specifically that a flat ban on paid public issue
announcements is in violation of the First Amendment, at least
when other sorts of paid amnouncements are’accepted. We do not
hold, however, that the planned announcement of the petitioners--
or, for that matter, any other particular applicant for air time--
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must necessarily be accepted by broadcast.licensees. Rather,

we confine ourselves to invalidating the flat ban alone,

leaving it up to the licensees and the Commission to develop

and administer reasonable procedures and regulations determining

which and How many 'editorial advertisements'.will be put on
, the air.23, L. .
The court based its reversal and remand to the Commission on the
constitutionally impermissible "state action” involved in the FCC- .
sanctioned ban of editorial advertising by licensees, as well as the
exclusion's unconstitutional discrimination favoring uncontroversial

. commercial advertising. The decision wa$ cavalier in its meager

treatment of the contention of broadcasters and the FCC that a judicial-
mandate to remove the ban would render broadcasters common carriers, a
result contrayening Section-3(h);£9f the Communications Act.2% In
retrospect, this was the opihioh's most fatal flaw.

On May 29, 1973, the Supreme’ Court decided.by a vote of 7 to 2
to reverse the Court of Appeals and uphold the FCC.25 In contrast with
Red Lion, CBS v. DNC finds the High Court confusingly divided on the
issues; six separate opinions were promulgated. Justice Brennan, joined
by Justice Marshall, dissented and exgressed views essentially similar
to those of the lower court majority. 6 Justice Douglas concurred in
the Court’'s judgment, but on a different basis than Chief Justice
Burger's majority opinion; according to Douglas, "the First Amendment
puts beyond the reach of government federal regulation of news agencies
save only business or financial ‘practices which do not involve First
Amendment rights,'27 Hence, in Douglas’ view, the riglit of broadcasters
to program as they please is absolute. .

Only three justices reversed the Court of Appeals on "state
action" grounds. A clear majority of five (Burger, Blackmun, Powell,
Rehnquist, and White) joined in the holding that regardless of the
extent to which government action is involved and the First Amendment
is embodied in the Communications Act, the FCC was justified in
concluding that the public interest does not require broadcasters to
accept any editorial advertising.29 In balancing the public interest
considerations of informing the public by protecting broadcaster
control of content or by diminishing broadcaster control through a
federal mandate to provigg a limited right of access to editorial
advertising, the Court agreed with the Commission that broadcasters
should "determine what issues arg to be discussed by whom, and when."30

Six justices held a right of access to be precluded by Congress'
refusal to apply common carrier regulation to broadcasting, as well as
congressional approval of the Fairness Doctrine.3l They subscribed to
the view that "Congress intended to permit private broadcasting to .
develop with the widest journalistic freedom consistent with its public
obligations. Only when the interests of the public are found to
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outweigh the private journalistic interests of the broadcasters will
government power be asserted within the framework of the
/Communications7-Act .

To be sure, CBS v, DNC has neither the unanimity nor the clarity
of Red Lion. But the 1973 decision does serve to reaffirm the Court's
view of the Fairmess Doctrine as expressed four years earlier. It also
sets a limit on the degree to which the judiciary may extend public access
to broadcast facilities in contravention of FCC public interest findings.
Even though the justices refused to uphold the appellate court's
mandate that the FCC carve out a limited right of broadcast access for
editorial advertising, the majority left this hope for those with
access to grind; "Conceivably at some future date Congress or the
Commission——or the broadcasters~-may devise some kind of limited right
_.of access that is both practicable and desirable. "33

What is becoming increasingly clear is that the tension between
First Amendment principles of free expression and the instruments of
modern mass communication continues to build. Demands for access will
persist. There will be no silencing of the view that the Constitution
should treat print and electronic news media more evenhandedly, and no
curtailment of debate on the dual alternatives that arise from this
contention. There will be those who assert that the public will be
best informed through a few authoritative voices channeled by a limited
number of media outlets to audiences count&d in the multiple tens of
millions, Others will seek to serve the ends of the First Amendment
through an enlargement of mass communication channels so explosive
that the resultant fragmentation creates myriad audiences, each one
much closer in size to the audience for a telephone call than that
viewing a network broadcast. Some will urge that only government can
check the unbridled power of the media. Others will argue that even
if control over the major means of public communication is concentrated
*in relatively few hands, the threat of government control is far more
to be feared and avoided.

Even though it.was fashioned before the rise of the mass media,
the First Amendment remains as the marvelously supple instrument
provided by the founding fathers t6 guide us on our way. It bestows
on the Supreme Court the flexibility to ratify an FCC doctrine placing
on broadcasters the resgponsibility of fairly presenting opposing views

" of controversial public issues on the one hand, and, on the other,
to overturn a lower court's attempt to spell out that responsibility
with _suth, specificity that the responsibility itself is threatened by
excessive government vigilance. The broad holding of Red Lion is of
greate precedential gignificance, but CBS v. DNC sets useful boundaries
on the interpretation that may reasonably be given to the former
deéision., The long view is that there are many missteps along the path
of free expression and, indeed, we may never be sure of our destination.
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25412 U.S. 94, 93 Sup. Ct. 2080. °

-7 2693°syp. Ct., 2120-2138,
271bid., 2112, ' :
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283ustice Douglas, who did not participate in the Red Lion
decision, makes {t clear here that he would. not have supported it:
"The Fairness Doctrine has no place in our First Amendment regime.
It puts the head of the camel inside the tent and enables adminis~
tration after administration to toy with T¥ or radio in order to serve
its sordid or benevolent ends.” Ibid. .

29As the Court said, 'we are guided by the 'venerable principle
that the construction of a statute by those charged with its
execution should be followed unless there are compelling indications
that it is wrong . . .'" (93 Sup. Ct., 2096, citing 395 v.S., 381).
This raises the possibility that if the FCC had decided in favor
of DNC and BEM, and the Supreme Court had heard appeals by CBS and WTOP, .
the Court (excepting Justice Douglas) would have upheld the Commission.
It may be disturbing that important First Amendment issyues are resolved
by the Supreme Court on the basis of such procedural aspects as whether
ap administrative agency has reasonably’ determined a contested matter
to be in the public interest. There is no clear answer for those who'
ask whether the First Amendment or the public interest is the more
'lofty goal.

* 3093 sup. Ct., 2100. -
1 N .
311bid., 2087-2092.

321b4d., 2090.

. -
Ch 33Ibid 2100, The FCC 5 "Fairness Report,".supra n, 5,

) specifically rejects "government~dictated accesg" (para. 78), but -
expresses willingness to reassess the Fairness Doctrine if subsequent
developments "indicate that the doctrine is inadequate , . ." (para. 83),
S L e . N
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- LOCAL OPTION ON THE FIRST AMENDMENT?

. "Ruth McGaffey
e ' University of Wisconsin-Milwaukee

- In 1971 Wisconsin Supremé Court Justice Wilkie wrote in a
concurring opinion in a Wigconsin obscenity case, "The first amendment
under ‘the Federal Constitution is involved. This court is bound by
every federal constitutional provision when applicable as here, to
the states. " We are, therefore, obliged to apply federal standards on
the'question of obscenity just as we would in matters of civil rights,
‘'search and seizure and jury-trial."l- I{ 1973, ‘however, the U.S. .
Stpreme Court ruled in Miller v. Califo¥nia that the community standards
ugsed to determine whether the average person would find that the
. material appeals to the pruriemt interegt need not come from‘g .
"nmational community,” Chief Justice Burger specifically rejected a .
requirement of national uniformity; "Pelple in different states vary
in their tastes and attitudes and this diversity is not to be strangled
by the absolutism of imposed uniformity.” He said‘that a jury
. attempting to determine whether certain materials are obscene as a
matter of .Tact is not required to ‘consider "hypothetical and .
unascertainable national standards, '"2 In this essay I. shall explore
the idea of local option versus national standards in an attempt to
determine what will be meant by "community standards” andA&hat effect
those community standards will have on.freedom of speech, *
-~
What do commurity standards mean and how will they be app ed9
The first problem 4s to determine how the federal courts are to pply
the new rulings to the federal obgcenitysstatutes, United Statef,
Circuit Judge Harold Leventhal asked, "What community is tg be used .
¢ . in making this application to federal legislation? Does not the
principle that federal legislation is to be given a uniform construction
throughdut the land require that the federal judge or jury determine a
tederal obscenity case by reference to a national standard on what
appeals to prurient interest or what is patently offensive?"3 Judge
Leventhal suggests that perhéaps the proper comstruction of federal laws
is to prohibit only those items as obscene that could not be vindicated
in any substantial Commundty.market.n Thus, materials that would be
accepted in California or New York could not be a subject of federal
prohibition anywhere elge. If this practice were followed, it would
mean a dg facto rejection of local standards in the federal courts.
An even more obvious rejection of the Supreme Court stand by the .
federal courts' occurred in February of 1974 when the.First U.S. Circuit,
Court of Appeals ruled that national standards should be used in

’ 1
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obscenity cases in federal courts.® Chief Judge Frank M. Coffin said
that it might be more gracious to follow the Supreme Court and apply
local standards, but that his circuit would not switch unless ordered
to do 80.6 There may be little change, therefore, in the attitude of
the federal courts.

How will "community standards™ be interpreted in relation to”
state obscenity laws? Is a.community the state as a whole or is it a
city or an even smalleq'unit? Most of the references in Miller are to
staté offenses, but there are also references to local tastes. Judge
Leventhal has predicted that the Supreme Court will permit a state law
to use a "local," municipal or county standard. He states that this
would be consistent with the ruling in Paris Adult Theatre,8 the second
of .the 1973 obscenity decisions, that the prosecution need not present
expert affirmative evidence of obscenity. Leventhal adds that a Jury
could not reasonably be expected to know the state standards without
expert help, but might be cempetent to. judge local standards.9 Thus,
for practical purposes, community standards may vary from county to,
county. X . : !

What will be the‘effect of such local standards? After the
decisions were handed down, many writers sounded the alarm. Justice
William O, ‘Douglas writing also on behalf of Justices William J.
Brennan, Thurgood Marshall and Potter Steward said, "Every author,
every bookseller, every movie exhibitor and, perhaps, every librarian
is now at the mercy of the local police force's conception of what
appeals to the 'prurient interest' or is 'patently offensive'. . . . -
The standaad can vary from town to town and day to day in unpredictable
fashion."lw Former Attorney General Ramgey Clark called the idea of
leaving pornography decisions to individual communities a "cop out.”
"It is a failure of the court to face the issue and terribly mischievous
in that it will lead to more fear, more human suffering and ultimately
more pornography."11 The Assogiatfon of American Publishers stated
that the decision constitutes a continuing threat..to freedom of speech .
under the Pirst Amendment f the Constitution, and inconsistent
enforcement breeds public disrespect for the legal process.l? The
Attorney General of the State of Michigan said, "This really sets us
back in the dark ages. Now prosecuting attorneys in every county .and
state'will be grandstanding and eévery jury in every little community
will have a crack at each new book, play and movie, 13 .

I3

" Were the fears of these writers justified? Some of them
certainly were. The New York Times on July 2, 1973, reported planned
crackdowns in Massachusetts, California, Arizona, Ohio, New York,

New Jersey, Pennsylvania, Illinois and Georgia.lA The Milwaukee Journmal
repdrted that the J1d censorship review board might be reactivated since
it would be a logical group’ to determinq‘éommunity standards,l and .
one city attorney told all theaters in his city to stop showing

X-rated films.16 In July of 1973 the Georgia Supreme Court upheld a
trial jury's finding that the movie Carnal Knowledge is obacene according
to local communiity standards,!? 1In Longwood, Florida, merchapts were
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. told in August of 1973 that anyone violating a ban on selling such
magazines as Playboy, Oui, and Pénthoust would be charged with a
misdemeanor. JPolice Chiéf’Weéley Dowell sgid, "I am here to uphold
‘the standards of the community..’ As their police, chief the people

- of Longwood have entrusted me to decide what is obscene." In
Johnston ‘Rhode Island the Townt Council established the first wovie
and pub}ication review bogrd in Rhode.lsland The panel hds the
authority to inspect and. pass upon "ail edtéxtaiument andfof

S publications, offered to the public“by licensed establishments in

Johnston "19-f - . ]

? v Thd Devfl in Miss Jones was found not to be bbscene in

! ; Manhattan, but wapbordered se;zed as obscene by a judge in’the
~‘Bronx.20 In Las Cruces, New Mexico,.Judge Garmett Burkgs ruled ,

" that an adult bookstore and film. ‘center cannot display "any movies
or periodicals which portray homose;uality, including lesbianism,
masochisn, sadism, or which portray violfnt crimes without punishment
thetefor."21 .

. These actions and others like' them should ndt have surprised
anyone. There is ample historical evidence that many Americana,
perﬁaps the majority, do ‘not Teally believe in an open "market place

, of ideas.’ "22  Several years ago a year-long survey conducted by the

Carnegie Corporation found that over two-thirds of the people
interviewed found that censorship of some materials wap proper.2
A Milwaukee attorney in an obscenity case found bnly one juror out of
twenty-four who Said that the govermment had no business censoring
matetials for adulxs,24 and even surveys:of urban university students

. have revealed that a large number of them think some things should be

.censored. The President’s Commission on Pornography and Obscenity

* reported that while most people think they could safely be allowed to
read or see anything, more than half thought tHat others could not.

rd

: ¢
’bbviously, in somé communities standards are more restrictive
than in otherd. The m ical Hair was determined to be obscene in
Chattanooga, Tenneasee. The American Library Association reports
* that ip many commupities Catcher in the Rye is still removed from
* gschool and public iibraries.4/. In Channelview, Texas, a copy of
Newsweek was brdered,removed from school libraries?8 and the Buffalo
gchools obfecfed to The Inner City Mother Goose.29 A Wisconsin printer
was run out of business for printing an underground newspaper.30 It
seems likely that ipfmany communities juries will find much that
offenids local standards. There may be grounds to fear ag did the
editors of The New York Times that "in the long rum it will make every
J1 local communiCy and every state the arbiter of acceptability, thereby
adjusting all sex-related literary, artistic and entertainment
production to*the lowest common denominator of toleration. Police-
. court moraliity will have a héyday."31
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We might have learned from other‘?reedcm of speech conflicts
in the past that local standards mean that some expression will be
repressed, and that there is, then, ho equal justice under law.

A look at the dctions of the states and localities in relation to
the right of assembly may illustrate the point.'

The right of assembly was considered to be an ancient right
which existed prior to the U.S. Constitution. In 1875, Stpreme Court
Justice White wrote, "The right was not created by the amendment;
neither was its continuance guaranteed, except as against
congressional interference. For their protection in its enjoyment,
therefore, the people must look to the states. The power for that
purpose was originally placed there, add it has never been surrendered

.+ to the United States."32 States and.cities viewed their obligation

to this right in different ways. Some _prohlbited parades and speeches
entirely on public property; some granted it absolutely; and some left
the matter up to the discretion of public officials. Regulations
.restricting or prohibiting the use of public places as a public forum
were repeatedly challenged by early militant groups such as the
Salvation Army. = These legal challenges were resolved in different
ways. One line of decisions was most often concerned with parades,
and rules that the right to hold parades and processions on public
streets was such a well-established right that it could not be totally
prohibited, nor could it be vested in the discretionary power of a
city official.33 That type of decision generally occurred in the
Midwest. The second line of decisions held that cities could prohibit
such activities on public ground entirely, as well as enforce a
diséretionary permit system. These cases involved both parades and
speeches and happened most often in New England.34 1In one city it
was dpunsidered perfectly appropriate when a chief of police turned

' a firehose on a speaker and washed him from the platfofm,35 while in
another, the court thought that it was more important to have parades
and speeches than traffic on city streets.3® One judge stated that if
people chose to live in a city, they had to expect noise and confusion
and, therefore, could not juStifiably complain about speeches and
parades.37 Those were the gtandards of an urban area.

In 1891, the $upreme Court refused to take this matter out of
local hands and quoted Oliver Wendell Holmes, "For the legislature
aabsolutely pr, ;onditionally to forbid public speaking in a highway or
publik park is no more an infringement of the rights of a member of
the public than for the owner of a private house to forbid it in his
house."38 ¥n other words, the city had contrel and could Ympose its
own local standards. It was not until 1939 that the Supreme Court
again considered this issue and decided to take the matter out of local
control. Justice-Roberts' opinion was not an opinion of the Court, but
it did express what has since been most often the prevailing view when
he wrote " hereevgg the title of streets and parks may rest, they have
immemorially “been held in.trust for the use of the public and, time
out of mind been used for purposes of assembly, communicating thoughts

) .
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between citizens and discussing public questions.”39 Most would agree
that this attempt to achieve 4 national standard has been preferable
to the old system which allowéd certain cities to totally forbid

|

speaking in public places. |

There are many other higtorical and current examples in and out
of the free speech field. State laws on picketing differed and those
' on flag desecration are scil} contradictory. State sedition, voting

and segregation laws have imposed state standards which the nation
has found' totally unacceptable.’ Many people had thought that the First
and Fourteenth Amendments together prohibited local, decisiéns concerning
the breadth of First Amendment guarantees. Some thought that this had -
been clear by the Gitlow-decigion in 1925. One of these was the late
Zechariah Chafee. He entitle ,Chapter Five of Free Speech in the

' United States, "Victory out of Defeat." In that chapter Professor
Chafee discussed the 1925 case jof Gitlow v. New York.40 The decision
in that cage extended the scope ,of the First Amendment to include
state as well as federal actiof. Prior to that time the First
Arendment was only thought to protect individuals from infringement
by the federal congress; each gtate legislature could act as it pleased
and need worry omly about its own state supreme court. In the Gitlow
decision the United' States Supreme Court agreed unanimously that
freedom of -speech and of the press were among the fundamental personal
rights and liberties protected from impairment by the states. Chafee
commented, "Now that the Court'g power to pratect liberty of speech
under the Fourteenth Amendment had been decisively established, that
power was bound to be exercised gsooner ‘or later to reverse convictions.
And 80 a more liberal Court could‘prevent the United States from
becoming a checkerboard nation, with ultra-conservative states into
which modera;eI{ radical Americans would come at peril of imprisonment
-for sedition."4

Most other writers on the First Amendment have also hailed this
decision as a triumph for freedom of gpeech and for "equal justice
under law." The celebration, however, may have been fifty years too
early. A conservative Court may have turned the tide back to a
checkerboard period where Catcher in the Rye, Lady Chatterly's Lover
as well ag Deep Throat may be in peril of censorship--and where justice
way no longer be equal under law.

FOOTNOTES

lgourt v. State, 51 Wis. 2d. 683 (1971).

—_— e S
2Miller v. California, 413 U.S. (1973). \\\~
SHarold Leventhal, "The 1973 Round of Obacenity-Pornography R
Decisions,” American Bar Association Journal, er, 1973), 1262.
Q . ) ‘.

ERIC

. . .
s .




16

41bid.

5The Milwaukee Journal, (February &4, 1974), 5.

6Ibid.

TLeventhal, 1262.
4

8paris Adult Theatre v. Slaton, 413 U.S. 49 (1973): °
9Leanthal, 1262.

10Thd Milwaukee Sentinel, (October 24, 1973), 3.

1lThé New York Times, (October 28, 1973), S4y

T

121h¢ Milwaukee Journal, (September 27, 1973), 5.

13Th¢ New York Times, (June 24, 1973), 10. g .

4 New York Times, (July 2, 1973), 13. 3

15Thp Milwaukee Journal, (Jume 23, 1973), 1.

16'1’hh New York Times, (June 23, 1973), 14.

17NeLeletter on Intellectual Freedom, (September, 1913), 9,7.

18Q:eletter on Intellectual Freedom, (November, 1973), 137.

1914id. :

v i

2 New York Times, (August 5, 1973), 14. ;‘

22p4th McGaffey, "A Critical Look at the Marketplace’of Ideas,"

21Atbuquerque Journal, (November 7, 1973), 1.

Spepch Teabher, XXI (1972), 116-120.

231he Milwaukee Journal, (December 11, 1970), 12, /

2hthterview with John Valenti, January, 1971. . L

25%echnical Report of the Commission on Obscenity and Pormography,
Vol., 6, 83-114. 3T ’ v

26fhe Milwaukee Journal, (May 31, 1973), 14. :

2 e;we,l.etter on Intellectudi Freedom, (May, 1973), % -

ERIC .

Aruitoxt provided by Eic:




N
28The Washington Post, (necemb}fz, 1972).

29The New York Times, .(October 4, 1972).

30The Milwaukee Journal, (May. 10, 1970).

’

3l7he New York Times, (June 25, 1973), 32.

Rynited States v. Cruikshank, 92 U.S.}542, 551 (1875).

prazee's Case, 30 N.W. 72 (1886); Anderson V. City of
Wellington, 19 Pac. 719 (1888); City of Chicago v. Trotter, 26 N.E.
359 (1891); In re Garrabad, 54 N.W. 1104 (1893); In re Gribben, 47
Pac. 1074 (1897

34commonwealth v, Davis, 4 N.E. 577 (1886); State v. White
5 Atl. 828 (1886); Commonwealth v. McCafferty, 14 N.E. 451 (1888);
Commonwealth v. Plaisted, 19 N.E. 224 (1889); Commonwealth v, Abraham,
30 N.E. 79 (1892).

35Harwood v. Trembley,~116 Atl. 430 (1922).

36Anderson v. Tedford, 85 So. 673 (1920).
)
<
37anderson v. City of Wellington, 19 Pac. 719 (1888).

38pavis v. Magsachusetts, 167 U.S. 43 (1897).

39Hague v. C€.1.0., 307 U.S. 496 (1939). \%i

40zechariah Chafee, Free Speech in the United States (New York:
Atheneum, 1969), 318.

411bid.

ERIC , S

« .




“

N

A LOOK AT THE FIRE SYMBOL BEFORE AND AFTER MAY 4, 1970 -
»

William I. Gorden and Robert Kelley
Kent State University

-

Fire has earned its place as both a real threat and a major
metaphor in the history of Supreme Court opinioms. In 1919 Justice
Holmes articulated what has come to be the unchallengeable limit to
free speech when he reasoned that even "The most stringent protection
to free speech would not protect a man falsely shouting fire in a
theater and causing a panic."l With vivid reference to bodies
trampled in panic as a result of irrespongible speech, the High
Court established a broad political precedent for the clear and
present danger test: Any message whether written or spoken which
might result in damage to public or private property or life could
not share First Amendment guarantees.

Six years later Holmes referred to the inflammatory potential
of the rhetor when he stated, "Eloquence may set fire to reason."2
In this opinion he was careful to say that this did not mean that
politically radical speech should be banned, even "beliefs expressed
by those who would radically change our government."3 The Supreme
Court, as well as lower courts, has increasingly come to reckon with
fire used as_a symbol. Examples include the draft card burmer,%
flag burner,5 and cross burner.® .

What was the significance of "fire" and threats of fire in
‘events leading up to and following May 4, 19707 The volley fired
by Ohio National Guardsmen killing four and wounding nine Kent
students that Monday gives cause to examine incidents surrounding
that tragedy. Many investigations of that tragedy have preceded +«
this one,? but none to date has focused upon the relationship of
»fire and the rhetorical threat of fire ta events surrounding May 4.

Art and Arson

-

Prior to the late sixties student demonstrations climaxed by
bonfires and occasional arson were foreign to the quiet campus of
Kent State University. An occasional "panty raid" or mud-fight
was the most excitement that ever threatened Kent, Ohio. It was,
however, the 1968-~69 school year that brought Iong hair, grubby
attire, and new radicalism.

i\n'// ’ 18
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During the Winter term discontent grew among a group of Art
students over the condition of the building in which their art classes
were scheduled.8 The building, a World War II vintage Army barracks
situated at the west side of the Commons and remodeled to serve as a
temporary classroom bullding, had more than served its time in the
opinion of those enrolled in art classes. Finding the building
terribly hot in the summer, cold in the winter, and always overcrowded,
frustrated students assembled on the Commons and carried picket signs
to the President's home. The,next day the building burned.? Arson
was suspected, and the administration vehemently denounced the fire as
a means of persdasion. The building was repaired and new facilities
were promised. i

As winter‘gave way to spring, protests by Students for a
Democratic Society disrupted normal activities at Kent State, and
confrontations between police and demonstrators evoked nationwide
publicity as the university joined the ranks of American campuses
disrupted by protest and "occupied" buildings.10 Ironically,
university workmen chose fire to remove "revolution" which had been
scrawled upon a sidewalk in front of Taylor Hall on May 1, 1969.11
Just one year later workers would remove blood stains from pavement
only a few feet away. | <

on March 12, 1970, a group known as the Student Mobilization
Committee set to map out plans for a full week of protest to be
highlighted by a mass demonstration on April 15. Attempting to ,
come up with a decisiveraction to accentuate the weeklong protest,
a wide range of activities were considered. One suggestion
entertained by the group was to burn a bank.l2 After some deliberation,
that suggestion was discarded. Other uses of fire, however, were
given more segious consideration. >

In one such incident on April 23, Bill Arthrell, at that
time a sophomore history major, ahnounced to the press his plan to
napalm a dog. On the day of the event he addressed a question to the
crowd, "How many are here to stop me from napalming a dog?" Viewing
a show of hands, he asked, "How many of you are prepared to use action
to stop me?" Again there.was a show of hands. Arthrell, responding
to the will of the gathering, railed at his audience, "You have the
audacity to tell us to stop napalming a dog, but you don't stop the
government from using it on people." The dog was not ndpalmed x
Campus and county police, Portage County Prosecutor Ron Kane, and
a representative of the Animal Protective League had come to the
campus to stop the demonstration. Prosecutor Kane commended "the
responsible way in which the students (trying to stop this thing)
have acted.'" He added that the demonstration against the napalming
had changed his attitude toward Kent students from previous visits
to the campus,l :

<
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The Lon% Fatal Weekend

On Thursday, April 30, 1970, President Nixon announced the
American "incursion" into Cambodia. The £¥llowing day two graduate
history students, dismayed by the expansion of the war, christened
a tongue~in~cheek organization: World Historians Opposed to Racism
and Exploitation (WHORE). Their first official act was to distribute
leaflets calling a noon rally on the Commons at which the Constitution
was to be buried. That noon a brief statement decrying the Cambodian
venture was read to the crowd of approximately 500 geated on the
wooded hillside overlooking the green. In the distance stood the
ROTC building.

- There was a sign hanginf on a nearby tree asking, "Why is the
ROTC building still standing?"l4 One student interrupted the ceremony
wﬁth a speech opposed to the burial, but the Constitution, torn from
a gixth grade text, was interred fn a shallow grave to scattered
applause, ' ’g

Immediately following this ceremomy another student, who
claimed that he won the Silver Star in Vietnam with the 10lst
Airborne, jumped onto the platform, discharge papers in hand. N
"I earned the right to burn these papers and goddamn it, I'm going
to do it." The papers burned and someone from the crowd shéuted
"Right on! Burn, baby, burn!" A graduate student English ingtructor
and member of the New University Confarence (a leftist organization
of graduate students) added to the protest, "We're not going to
take bullshit lectures from bullshit profg.'13 Another campus
radical, a self-proclaimed marxist, entertained the crowd by
announcing that he was a Communist and by pointing out one og the
campus police present on the hillgide, "J, Edgar Pig. . .the Jroothog
wearing the blue windbreaker, the brown slacks, and the brown
shoes."16 Shortly after one p.m. the crowd quietly digpersed.

That evening was one of the first warm spring nights, and
students packed the Kent bars, only a few blocks from campus. Just
before midnight members of a nonstudent motorcycle gang 'collected
trash, built a bonfire in the middle of Water Street, "and pissed
on it."17 The crowd, some dancing in the streets, were ignited
with a festive spirit. What began in happy-go-lucky spirit changed,
however, when someone tried to drive through the crowd. His car
wag pounded and the "have a good time, brothers and sisters, the
streets belong to the people, we're going to have a festival"
atmosphere soon was replaced by chanting: "One, two, three, four,
we don't want Your fucking war'" "Puck the pigs." "Bring the
GI's home now." "Fuck Agnew." "Puck Nixon."l8 The crowd threw
rocks and bottles, breaking about fifty windows--an estimated ten
to fifty thousand dollars damage-~before the fire was put out and
the crowd dispersed with teargas. This was tmuch less than the

-

.
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more than one hundred thousand dollars damage which occurred a few
months earlier in Columbus after Chio State's Rose Bowl victory.
But the proximity of radical protest to what other wise might have
been considered a spring fling polarized the community against the
students. Fire was seen as the means of those who shouted for the
«  "liberation of the streets." As a result the mayor called the

National Guard and had them put on alert. He also ordered the bars
closed and students restricted to campus the following night and
banned the sale of firearms and gasoline in containers.

The next day, §a€hrday, ROTC students and officers had just .
returned from a rifle range and were gathered near the old wooden
ROTC building. A student approached the gathering and told an
officer, "You'd better watch your building. It would make g pretty
fire."20 The owners of a downtown shoe store and a music sfore were
among those who reported they were told to put an antiwar gign in
their window with "Out of Cambodia" or '"Get out of Vietn or some
such message, unless they wanted their shops burned or da ged.21

Later that afternoon a small band of students which had
gathered on the Commons paraded through the residence halls gaining
numbers. A dance, which was hurriedly arranged to divert stude
attention from the dawn-to-dusk curfew, attracted only a handful of
students. By the time the parade returned to the Commons near the
ROIC building, its number had grown to more than one yﬂ.usand.zz

Some students chanted, "Ho, Ho,-Ho, Chi Minh" and "We
don't want your fucking war," A demonstrator unfurled-.an American
flag, ripped it, fastened it to a stick and set it ablhze. Later
James Michener described it dramatically, "a mob of 2,000 came
roaring over the crest and down toward the ROTC building. . .a
young man fasten{ed an American flag to a makeshift pole and set
fire to it with a lighter. It burned slowly at first, and then as
the crowd cheered it burst into vigorous flame agaiﬁst the night
sky."23 The Scranton Commission simply said, "someone burned a
miniature flag."24

-

- Some demonstrators attacked a stddent photographer who tried
to get pictures of the event.25 The crowd was angry. After several
fumbling attempts, someone ignited the old wooden ROTC building
which to demonstrators symbolized the university's complicity with
the war. The building began to blaze about 8:45. Although only a
small number, perhaps a dozen, were actually involved in the effort
to start the fire, many in the crowd cheered and some shouted "Burn,
baby, burn." Several demonstrators threw stones at firemen who came
to fight the blaze. Someone slashed the water hoses, and the
building burned to the ground. Someone started three other fires ,
‘that evening: a small shed used to store sports equipment, a pile
of debris at a nearby construction site, and an information booth.26
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The National Guard arrived in Kent at 9:15 p.m. and*¥ere ‘met
on Main Street by bands of students who had been routed from the
burning ROTC building. SomeVof the studénts threw stones at the Guard
as they approached’ the camﬁus. $Buardsmen liberally unleased teargas
and with mounted bayonets dispersed students, When a group of faculty ,
marshfls wearing blue arwbapds attempted to identify themselves to the
approaching Guard, the guardsmen knelt in a skirmish line and pointed
rifles at them. The faculty marshals fled:,27

Sunday morning Governor James Rhodes arrived in Kent, If there
was evidence that students had lost their sense of reason and were
bent for destruction the night before, Governor Rhodes did nothing to
return the campus to rational bﬁhaviot. Instead his remarks yere D
inflammatory. He described the action as

wor§e than the brown shirty and the communist element, and
also the night-riders and vigilantes. They are thé worst
type of people that we harbor in America. And I want to say °
this--they are not going to be part of the county and the
state of Ohio. It is no Sanctuary for these pegple to burn
buildings down of private‘citjzens or businesses, in the
comtunity, then run into a sanctuary.2

.4

The governor's f&ght-fire-vith-fire speech'was broadcast by
radio to the Kent community and to the troops encamped upon the
univeraity football field. - *

Sunday night students Tcongregated despite orders not to.
Teargas disperged from helicopters and unleashed by troops on the
ground dispersed the students. Two were wounded by bayonets. On
Monday there was- a gtudent rally in opposition to the presence of
the Guard and the university's ultimatum barring all assemblies.
Amidst the efforts of the Guard to disperse the crowd, one unit,
fatigued and frustrated by the demonstrators, turned, knelt and
fired! The Guard, incensed by bonfire rhetoric and student demon-
strations, responded with massive fire-powef. Four were dead and
nine others wounded. The univérsity closed.

/-/‘ . -)’
In The Wake of Tragedy

During the remaining weeks of the spring term, the congi-erable
regources of Kent State University were virtually idle. ™No
trespassing” signs dotted the perimeter of the quiet campus, and large
police contingents parolled. Yet there was one more fire that spring
at Kent, .

¥ On June 20 a vacant building on 'a remote corner of campus
burned. No tangible evidence indicated that gomeone had set the fire,
but the followlng evening Erwin Blount,* President of Black Uniteds

-
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Students, and Rudolf Perry, a fellow officer, were arrested for
trespassing near the burned structure. They were frisked, handcuffed,
and asked ahout the two gallons of motor oil and a highway flarehin
their car. Still under a court injunction, Kent State opened for
the summer term. An air of caution hung over the campus. State
patrolmen took up station$ between buildings. Students moved about
the campus more quietly than usual.

- A

"Think Week" was gcheduled for the beginning of the fall
t:erm.?9 It was intended that this week of discussion would provide
an acceptable means for students to vent their frustrations and
therefore avert further vigplence.. A memorial gervice for the
students slain on May.4 brought 5,000 to Memoriil Gym on September 28, .
Speakers included Sheila Barton, winner of the 1970 Peace gpeech 4:
contest; singer Phil Ochs; Ira Sandperl, leader of the California
Institute for the Study of Non-Violence; the Reverend Ralph David
Abernathy, Chairman of the Southern Christian Leadership Conference;
Tém Grace, injured May 4; and Dean Kahler, paralyzed from the waist
down.

Following the service the speakers and nearly 2,000 students
held a candlelight march from the gym‘to Taylor Hall. During a
brief ceremony at the site where the shooting had occurred flames
from geveral burning draft cards shown above the flicker of candle-
light. Tim Butz, who burned the cards and was a leader of Veterans
Against the War in Vietnam, declared, "I hope that you all understand
that these burping draft cards are the only flames that should engulf
Kent State now. . .No more buildings must ever be burned. We have
too much to lose for that. We have lost too much already.” -

In Octobeff 1970 the Portage County Grand Jury report
exonerated the National Guardsmén who had shot the students and
indicted 25 members of the campus community, several for the ROTC
burning and others for inciting the students to riot on May 4. Among
the Kent 25 were the student body president and one professor who
reportedly had taught his classes how to build a molotov cocktail,

’ : »@

Throughout that year the indictments hung heavy and served
to convince many in the campus community that”there was little
hope for redress tprough the courts, The massive FBI investigation

' was completed and the Presidegt's commission concluded that:

Even if the Guard had authority to prohibit a peaceful
gathering-~-a question that is at least debatable-—~the decision
to disperse the noon rally was a serious error. The, timing
and manner of the dispersal were disastrous. Many students
were glegitimately in the area as they went to and from class. .
The rally was held during the’crowded noontime luncheon period.
The rally was peaceful, and there was no apparent impending
violence. Only when the Guard attempted to disperse the rally

-
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.did some students react violently. . .The indiscriminage
firing of rifies into a crowd of students and the dea
that followed were unnecessary, unwarranted, and
inexcusable.3 )

The federal investigations had concluded that the guardsmen
actions "were unnecessary, unwarranted, and inexcusable," yet none

of the Guard or their superiors were indicted. To adjust to this
measure of injustice amidst a year of mourning and not to turn to
bitter terrorist response was the challenge. In 1971 campus security
was allotted a million dollar budget and an unprecedented 102
policement patrolled the campus.

Flickering Protest

On an icy day in February, 1971; fire and speech once again \QE?\
became interrelated at Kent.3! A coalition of Blacks and Yippies
burned a small cardboard replica of the, Army barracks at the site
where the'ROTC building once stood, and someone in the group slashed
the ropes which secured the Ohio and United States flags while others
spray-painted slogans of revolution on the front of the Administration
building.

’

Later that month Erwin Blount, then President of Black United
Students, was tried for asgault and battery. Allegedly Blount had
kicked Bobbie Lamb, 2 blonde freshman, and called her a "white .
bitch" in a Student Senate meeting. Blount and his colleagues made
"1ight" of the proceedings by inviting the audience to join him in
celebration of his birthday. Striking.a match to the candles on
his cake, he invited the audience (those awaiting the hearing) to
sing "Happy Birthday." Cake wds then distributed to those who had
gathered aroung him before the trial. Birthday candles, of course,
were no match for a bonfire, but more than the traditional message
of celebrationfwas communicated to those in the courtroom. The
megsage includpkd indignation and contempt for the system. ‘

On the/ first anniversary of the infamous shootings, candlelight
again played/a significant role in student demonstration at Kent.
A candlelfght vigil illuminated "blanket hill" in front of Taylor
Hall and told the campus community that May 4, 1970, had not been
forgotten. Candles reverently held by students over the spots where
Sandy, Bill, Jeffery and Allison had fallen dead flickered to recall
the anguish of rifles fired wildly into the crowd a year before.
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: Smoke and Ashes - 2. to

After persistent protest and a year-long battle, on Monday,
November 15, 1971, "Flames got to the special Portage County Grand
Jury report."32 Judges in the Cincimnati Sixth Circuit Court of Appeals
upheld a legal order for the expungement. A clerk of the court executed
the expungement, burning the report im a parking lot behind the court-
house. ) .

Plames and ashes again became a form of celebration on '
December 8, 1971. On that day the State dropped indictments for all
but three of the Kent 25. Concerning the three whose charges were not
dropped, the State Attorney General ruled that "People who have been
found guilty or have pleaded guilty will stand guilty."33 oOne was
convicted for interfering with a fireman at the burning of the ROTC

: building on May 2, 1970, and two other defendants pleaded guilty of

first degree riot. When members of the Kent 25 learned that the
remainder of the indictments had been dropped by the State, they
gathered with onlookers at the site where the ROTC building had once
stood, and burned their indictments. in celebration;34

Nearly four years after May 4, 1970, the conclusion to the
chronology related to the incident that day may be near. In late
March 1974, ‘the Federal Grand Jury for the inyestigation of events
surrounding May 4 indicted eight former Ohio National Guardsmen.

The guardsmen yere charged with violating the civil rights of the

KSU students.35 Their trial begins October 15, 1974.3% Pollowing
this trial, U.S. District Court Judge Young, sitting in Toledo, Ohio -
will hear wrongful death and damage suits resulting from the May 4
incident. The nine wounded students and parents of the four gtudents
slain on May 4, 1970, filed the suits against defendants including
former Governor James Rhodes; former KSU President Robert I. White;
Sylvester Del Corso, former Adjutant General of the Ohio National
Guard; Robert Canterbury, former Assigtant Adjutant General; and
individual officers 4nd enlisted men in the Ohio Guard.3?

Comnent

What set fire to reason at Kent? Why did National Guard txqops .
turn and fire upon students that infamous Monday? One answer is that
radical political protest came to be identified with fire by the _—
people of Northeastern Ohio. Destruction by fire and the recurrent’
threat of arson by a few' disienters blinded many people to the societal
concerns of the students, The Kent community, previously untpuched
by radicalism of any sort, believed their businésses, homes, and 7 -,
university to be threatened by arson. Recent destruction by arson wis
proof that those fears were well founded. ? The burning of the art

‘building, the Arthrell napalming "hoax,” the street bonfire and
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ot “§ma§he&*windows in Yowntown Kent had angerefl the cémmunity.” Moreover

during the weekend preceding May 4 the community witnessed the burning
of draft cards dischargef papers, the Constitution, the Aq;rican flag,
and the ROTC building.

X

Those protestors who chose "fire" to symbolize the urgency
of their protests and to create an imperative for immediate change
became the targets of reaction rather than the agents of change.
Confronting the community with fire and threats of fire, protestors .
aliepated audiences they sought to persuade. The series of antiwar )
demonstrations in which the fire symbol became increasingly visible
provoked state and local officials to abandon reason and call for .the
National Guard to restore order. By burning the ROTC building,
protestors boldly pursued their "fiery" theme and thereby created a
justification for the military takeover of the campus. i,

Tactics of arson would be seen by some analystsaas skillful
terrori3t tactics calculated to "bring the war home" and to shut
the university down.38 It is our conclusion that the escalation of .
events moved, in large part, from fire symbol to fire-power to
death because the rhetorical symbol and the destructive element
could not be separated. The oratory of arson had "set fire to
reason' at Kent.

.
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FREEDOM TO TEACH, TO LEARN, AND TO SPEAK:
. ) RHETORICAL CONSIDERATIONS \

H.L. Ewbank
Purdue University &

There is in the speech communication classroom a confluence of
three compelling and exciting streams of custom and common law. First
are the customs and traditions of rhetoric. These mingle with and .
reinforce the laws emanating from the First Amendment. xboth of ‘
these are augmented by the more specific rubrics of Academlc Freedom-—
the freedom to question, to learn, and to teach,

‘

Charles Sears Baldwin epitomized the fourfold function of
Aristotle's rhetoric as being "first and foremost, to make trith
prevail by presenting it effectively in the conditions of actual
communication, to move; second, to advance inquiry by such methods
as are open to men generally, to teach; third, to cultivate the habit
of seeing both sides and analyzing sophistries and fallacies, to
debate; and finally to defend oneself and one's cause."l The
contemporary forte of this view is perhaps nowhere better shown than
in the essay, "Rhetorical Sensiti¥Wity and Social Interaction" by
Rod Hart and Don Burks. There they reaffirm that rhetoric is
instrumental, rather than simply expressive, and that major concerns
in the study of speech communication include developmenf of one's
willingness to undergo the strain of adaptation to others and to
their ideas, and one's ability to distinguish between all information
and that information acceptable for communication.?2 Similarly, Karl
Wallace, in The Prospect of Rhetoric, reminds us that "...the subjects
of rhetorical discourse, because they represent problematic situations,
always present alternative possibilities. Confronted with them, men
must weigh and choose unless they run away from their obligation to
think and act,"3

The history of waxing and waning civilizations before and since
Aristotle articulated his position can be tald in terms of the degree
to which this view of rhetoric as instrumental has prevailed in a
society. It was the Antifederalists, fearful as they were of the
concentration of power in a central government, who forced the inclusion
of the First Amendment guarantees of freedom in the written law of our
land. They felt that the God-given rights and freedoms needed man-
affirmed protection in the courts against restriction through exceasive
zeal, on the one hand, and erosion through apathy on the other. Adoption

29
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of the "BLLL,‘,of Rights" protection wags the price demanded for rati-
fication of-the remainder of the document. Congress and the courts
have since,recorded the tides of restriction and regssertion of the
citizen's ‘1§hts to speak, to publish, and to assemble freely as
nembers of .a civilized community.
~
Much mpre recent in our country has been any collective concern

for special [protection of freedom for those engaged in academic
pursuits. l%ei'haps the pedagogues and scholars of the eighteenth

and nineteenth centuries were more insulated from public pressures

_than they haye been since 1900. Colleges and universities were "away"

Q
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then, and one went "away to school.” When he "came back from school"
he could chogge to recite some of his learning, or he could retire
behind a facade by saying, "I can't explain it to you, father. You
would not understand." But as the gap between scholar and citizen
has narrowed-,;—along several dimensions--the reciprocal pressures
have incteaseq, Mankind, becoming increasingly the proper study of
scholars, has determined that scholars should, in their turn, be
scrutinized by ‘mankind. This "measure for measure" relationship

led directly to the articulation of a special basis for freedom to
speak, based not upon the intrinsic qualities of the citizen, but
upon the professidnal qualifications of the academic. As Sidney
Hook has phrased, it, "Anyone has a human right to talk nonsense about
anything, anywhgres any time. But...one must be professionally
qualified to talk pongense ‘in a university."

In a somewhat different vein, Hoo, describes the concept of
academic freedom 48 "...the freedom of professionally qualified
persons to inquire, discover, publish and teach the truth as they see
it in the field of their competence. It is subject to no control or
authority except the control or authority of the rational methods
by which truths or cdnclusions are sought and established in these
disciplines."? At fi{rst, as the 1915 committee of the American
Asgociation of Univergit:y Professors generated their report on
academic freedom, :m,qas promulgated primarily in terms of teaching--
freedom to teach, }efn: reiheit. But the very first sentence of that
1915 Declaration of Principles identifies the necessary concomitant,
the freedom to learn, Yehrnfreiheit.® It is futile to attempt to
argue that freedom to teach applies only to those who are employed
to teach, and freedom to learn applies only to those enrolled to
learn. When one stops learning, he jeopardizes his professional
qualification to teach.' It is equally futile to defend academic
freedom against those Who,challenge it on grounds that in any specific
ingtance or case in point, the truth--the abgolute and ultimate truth-—
was being taught. The message will not lend itself to that kind of
claim. It is only the protess--the method of analysis, inquiry,
synthesis, interpretation, and evaluation—which will provide adequate
defense when academic freedom is challenged. And it is the academic
process~-both the learning and the teaching--which is the community
property of everyone in the 'classroom,

s




31

_—

L 4

The component forces of the discipline of rhetoric, the laws °
surrounding the First Amendment, and the bases of academic freedom
seem to me to determine attitudes and practices appropriate to the
speech communication classroom. Among these must be the willingness
ty,undergo the.strain of adaptation, to expose ourselves to the
rg¢sults of each citizen~scholar's honest efforts to employ the methods
of the rhetor, and the reciprocal willingness to be exposed to the
questioning and challenging of other citizen-scholars, as they seek

. to develop their own rhetorical skills.

This viewpoint suggests to me that there is no room for prior
restraint or cemsorship in choice of topics for classroom gspeeches.
At the same time, there is no place for unquestioning acceptance of
the advocacy of widely accepted points of view which may not be
supported by evidence of careful analysis. The proper gtudy of
rhetoric, of speech communication, or of whatever the au courant term
is for making the truth prevail among men, demands critical evaluation
of the rational methods used ‘in arriving at all conclusions. The
professional qualifications which are held to justify academic free-
dom, for both student and teacher, demand that each should apply the
same critical standards to himself and to others who study and teach
within the academy.

It is-not pure idealism which leads to urge,the constant
application of critical standards to views Spressed by ourselves

and others. Pragmatism leads one to the same position. Think for a
moment about how well this attitude conforms to the Machiavellian‘
principle reiterated by John Adams as he was joining with the others
who worked out the basis for our constitution. Adams, characterized
by Vernon Parg}ngton as standing midway between Jeffersonian democracy
and Hamiltonian aristocracy’ took the position that '"those who have
written on civil government lay it down as a first principle,..that
whoever would found a state, and make proper laws for the government
of it, must presume that all men are bad by nature; that they will
-not fail to show that natural depravity of heart whenever they have

a fair opportunity."8 It doesn't matter whether we would show
depravity or sloth, we, as citizens and as scholars, cannot safely
presume tqat agreement regarding conclusions suggests identity of
evidence or reasoning supporting those conclusions. Nor can we

agsume that different conclusions always suggest that the other

person is stupidior villainous. Our focus must remain on the process
of arriving at those conclusions, and our classrooms must be testing
grounds for the pro€ess; not for the conclusions.

.

There are those who hold that students should be prohibited from
speaking about "insignificant topics," and I agree~but I gubmit that
it is the speaker who has not devoted himself ‘adequately to his task
who makes’a topic insignificant or uninteresting. I accept the
platitude that "there are no uninteresting topics, only uninteresting
people." As I understand it, this would say that the person who makes

N '3
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- an insipid talk about "How to tiie a shoelace'has done no better and
no worse than the speaker who makes an jnsipid talk about "The Speech
Communication Classroom and the First Amendigent." He should be
prohibited from delivering an insipid talk~-and that is what he is
there to learn about. The prohibition must come through his learning
more about the elements of the rhetorical situation and how his own
choices influence and are influenced by that situation. He learus
about this process both by his own efforts at speaking, and by
listening analytically to the efforts of others~-including the
teacher. A major responsibility of the teacher is to ‘shape the -
rhetorical situation in the classroom by making the choices which
help the students discover the worthwhile, the compelling, and, the
significant ideas about which he can speak with understanding and
conviction.

I mentioned the notion that the elements of the rhetorical
situation place certain restraints or constraints on the student
-gpeaker in the classroom. Certainly, the expectations built by
ast experience will tend to restrict not only the student's choice
topic but also his mode of treatment, unless he is the product
'Yf an unusually adaptive system of schooling. Conventions which
/grow almost imperceptibly through the physical arrangements of the
schoolroom, the time units of the school day, and testing procedures
generate these expectations. The more perceptible influences of
teaching strategies and attitudés reinforce these expectationq.
.SE the best of all possible academic worlds, the limitations imposed
the standards of evidence, reasoning, organizations on audience
analysis would be at least as significant as past experience, and
would be much more germane to the study of rhetoric. It is certainly
incumbent ypon all of us to encourage the preeminence of these
standards, and it seems to me that the best, 'if not the only way to
do so is through the precepts of freedom of speech and academic
freedom. :

[

The social, political, and academic values inherent in the
right of freedom to speak certainly imply the necessity of the
reciprocal freedom to listed. If these freedoms have affirmative '3
value, perhaps we should explore for a moment their opposites-~the
freedom not to speak, and the freedom not to listen. As I perceive
it, when we enter the speech communication classroom we circumscribe
these opposites in some measure. We do affirm that each person will .
have both the freedom to speak, in order to gain the experience he
has the right to expect, and the responsibility to speak. He will
also have the freedom to listen, in order to learn from the speaking
efforts of others, and the responsibility to listen. The affirmation
of the right and responsibility to speak, then, reinforces the
responsibility to listen and to limit one'’s freedom not to listen.

In similar fashion, the responsibility to listen enhances the
responsibility to speak with intelligence and effectiveness. And

/r
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_here again we gee the convergence of the underlying assumptions of
" rhetoric, the First Amendment, and academic freedom,

Almost twenty years ago, Zechariah Chafee, who is respected
as one of the best legal interpreters of the First Amendment, commented
that "...the area of facts subtracted by law or public opinion from
open discussion is constantly growing larger."9 We might question
that conclusion, in light of the increased diversity of liberation
movements of the last two decades. We might say "Amen," in light of
Viet Nam and Watergate. But I believe that Robert O'Neil has made
the case for a reasonable understanding of the First Amendment .
freedoms in the conclusion to his chapter dealing with censorship
and prior restraint. Here 0'Neil said: '"The First Amendment, then,
clearly {s not absolute. It contains important exceptions and
qualifications. The basic safeguards of free expression cannot be
understood apart from the limitafions upon the exercise of that
right. They are all part of a single system of concept. Freedom of
Expression works only because there are such limits. Completely
unrestrained liberty for everyone to speak would produce chaos and
leave freedom only for the relatively few, The limits and exceptions
must be narrowly circumscribed, of course, for there is great danger
they may expand in such a way as to dilute the essential protections,
Yet just as clearly, those limits must exist,"l0 The 1limits, as I
see it, grow out of the equation which must exist between freedom
and responsibility in all of the traditions and the laws surrounding
rhetoric, the First Amendment, and academic freedom.

It is within the context of these traditions and laws also

, that the Speech Communication Association developed its "Gredo for
Free and Responsible Communication in a Democratic Society." Two
segments of this statement, developed over the period of a decade and

* endorsed in December of 1972, seem particularly germane to the question
of freedom of speech in the clagssroom. The first says, "We support
the proposition that a free society can absorb with equanimity gpeech
which exceeds the boundaries of generally accepted beliefs and mores;
that much good and little harm can ensue if we err on the sgide of
freedom, whereas much hard and little good may follow if we err on
the 'side of suppression."” Then it affirms that, "We accept the
responsibility of cultivating by precept and.example, in our classroom
and our communities, enlightened uses of communication; of developing
in our students a respect for precision and accuracy in communication,

’ and for reagoning based upon evidence and a judicious discrimination
among values." .
Lo It is this kind of attitude which can develop citizen-scholars

who,will make our governments work, better at all levels, and who may
even find it in their minds and hearts to provide adequate support
for the nation's educators.

Q v ey .

ERIC. -

Aruitoxt provided by Eic:




(L3

ERIC

JAruitoxt provided by exic [

FOOTNOTES

lcnarles Sears Baldwin, Ancient Rhetoric and Poetic (New York,
Macmillan, 1924), 9.  J
. 2
2Roderick P, Hart and Don M. Burks, "Rhetorical Semsitivity
and Social Interaction,™ Speech Monographs, 39 (Jume, 1972), 76.

.3Karl R. Wallace, "The Fundamehtals of Rhetoric," in Lloyd F.

Bitzer and Edwin Black, eds., The Prospect of Rhetoric (Englewood
Cliffs, N.J., Prentice Hall, 1971), 7. ~

ASidney Hook, Academic Freedom and Academic Anarchy (New York,
Cowles Book Co., 1970), 35. .

SIbid., 34,

a

6Academic %reedom and Tenure, Louis Joughin, ed. (Madison,
Wisconsin, The University of Wisconsin Press, 1969), 157.

7Vernon L. Parrington, Main Currents in American Thought,

(New York, Harcourt, Brace, 1930), Vol. I, 307.

81bid., 312.
: 4
9zechariah Chafee, Jr., "Does Freedom of Speech Really Tend
to Produce Truth?" in The Principle and Practice of Freedom of
Speech, Haig A, Bosonajian, ed. (New York, Houghton, Mifflin, 1971),
325.

N

10pobert M. O'Neil, Free Speech: Responsible Communication
Under Law, (Indianapolis, Bobbs-Merrill, 1972), Seeond Ed.,
47-48, ‘

? - '

34




<

JULIAN BOND: A CASE STUDY IN A LEGISLATOR'S
PREEDOM OF SPEECH, '

. Prank J. Lower

- Louisiana State University

As one of the most popular contemporary public speakers in the
United States,l Julian Bond speaks in public at least 150 times a
year. Ironically, the principle event which enable Bond to embark
on a career as a professional public speaker was the infringement of
his right to freedom of speech by the Georgia House of Representatives,
This paper will discuss the circugstances surrounding Bond's being
denied his geat in the Georgia lﬁslature, the, Supreme Court decision
in the subsequent case, and the present gtatus of Bond's First

¢ Amendment right. ,

This study, interestingly enough, begins where it ends--with the
Supreme Court of the United States. In 1965, the Supreme Court handed
down its decision mandating reapportionment of the state legislatures.
The decision resulted in the creation of several new districts in the
black neighborhoods o§ Atlanta. Julian Bond, upon constant urgings
from his co-workers in the Student Nonviolent Co-ordinating Committee

f (SNCC, also called Snick), decided to run for the seat representing

District 136 (now the 111th), Atlanta's West End, a predominantly (90%)
blacg neighborhood.2 Bond defeated two other black candidates, Rev.

Jﬂoward Creecy in the primary election and Malcolm Dean in the general
election, to win the Hquijpz a ting his district. In the 1965

general election, Bond carpied 82 percent of the vote.3

~

The Disqualification

k)

Representative Bond was prepared to quietly take his seat during

the regular swearing-in ceremonies scheduled for January 10, 1966.
However, on January 6, 1966 SNCC issued. its policy statement on the
Vietnam War. Space does not permit a werbatim printing of the document
here, but the reader may recall that SNCC condemned the United States'
involvement in Vietnam as a violation of international law and expressed
sympathy with and support for those young men who refused to respond to
the military draft.* As soon as the statement was released, Bond was

" contacted by members of the news media to get his reaction. Although
he had not participated in its drafting, Bond stated that he did support
the statement. /
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. The principle evidence’employed by the beorgia House of .
Representatives in refusing to seat Bond was a tape-recorded interview
between Ed Spivia, a newscaster, for the state-owned radio station WGST,
and ,Julian Bond. Key statements from the interview will be cited here.
Asked for specific reasons for his support of the SNCC gtatement, Bond
declared:

Why, I endorse it, first, because I like to think of myself as °

a pacifist and one who opposes that war and any other 'war and

am anxious to encburage people not to participate in it for any

reason that they choose. And secondly, I agree with thils state-

" ment becaus¢ of the reasons set forth in it--because I think it

. v is sorta hypocritical for us to maintain that we are fighting
for liberty in other places and we are not guaranteeing liberty
to citizens inside the continental United States. . . . I think
the fact that the United States Government fights a war in Viet
Nam, I don't think that I as a second class ciuZzen of the
United States . have a requirement to support that war. I think
oy responsibility is to oppose thifigs that I think are wrong if
they are in Viet Nam or New York, or‘Chicago, or Atlanta, or
wherever. . { .
‘Spivia later asked Bond if his positiom~gepresented taking a stand
against stopping World Communism. Bond replied: .

Oh, nd. I'm not taking a stand against stopping World
Communism, and I'm not-taking a stand in favor of the Viet
Cong. What I'm saying is that, first, that I don't believe
¢ 1in that war. ,That particular war. I'm agaipst all war. -
I'm against t war in particular, and I don't think
people ought to participate in it. Because I'm against
war, I'm against the draft, I think that other tountries
in the world get along without a draft--England is one--
and I don't see why we couldn't too.5 .

Spivia then asked, "You don't think this is what would be necessary in
order to fight this war in order to stop the Communism /sic 7 from .
going any further?" Bond responded:

>
Well, I'm not convinced that that is really what's going N\
on, but I'm not prepared to argue it. You see, I don't
want to say anything about:that. I'm not convinced that
we are really stopping International Communism. I like--— \
_ not completely~-but I like fairly well, the life I live now. B
You know, I don't want too many abrupt changes in a direction
I don't like, to take place, but I'm not about to justify
that war, because it's stopping International Communism, or
whatever . ., . you know, I just happen to have a basic v e s
disagreement with wars for whatever reason they are fought—j .

fought to stop International Communism, to ‘promote ,
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International Communism, or for whatever reason. I oppoge

the Viet Cong fighting in Viet Nam as much as I oppose the

United States. If I lived in North Viet Nam, I might not

have the same sort of freedonm of expression, but it

happens that I live here, not there. 1

v

In addition to the recorded ihterview, Bond was called to stand
for cross-examination during the hearings in the House. At that time
he admitted his statements and Xlarified his position bn "draft card
» ‘burners."

I'admire people who take an action, and I admire peopleé who

feel strongly enough about their convictions to take an action

like that knowing the consequences that they will face, and

that was my original statement when asked that question

I have never suggested or counseled or advocated that

any one other person burn their /sic / draft cagd. In fact, .
8 I have mine in my pocket and’ will produce it if you wish.

"I do not advocate that Eeople should break laws. What I .

simply try to say was /sic . /-that I admired the courage of

someone who could act on his convictions knowing that he faces

pretty stiff consequences .
+
—“~ Taken together, the gstatements cited above constitute the damning
expressions that the Georgia Housé of Representatives used as reason
for denying Bond his seat in 1966. , ¥ .

Throughout these procebdings Bond declared his intention and
readiness to take the oath of office as an indication of his loyalty
to both tHe United States and Georgia Constitutions. Following Bond's
. - testimony, the House resolved by a vote of 184 to 12 that "Bond shall
! not be allowed to take the ocath of office as 4 member of the House of
Repregentatives and that Representative~Elect Bond shall not be seated
as a member of the House of Representatives."?d O

s The District Court Litigation

Bond and his attorneys immediately appealed the decision of the
House to the District Court for the Northern District of Georgia- ;
seeking injunctive relief and a decl‘ratory Judgment that the House y
action was unauthorized and violatéd his’ First Amendment right of free
speech. The Distri¢t Court rejected Bond's appeal by a 2-1 decision,
reasoning that Bond's right to dissent as a private citizen.was -
limited by his decision to seek membership in the Georgila legislature
The Court further conclu ed that the SNCC statement and Bond's remarks
relevant to that statemént went beyond reasonable criticism of national
policy to provide a rational’basis for the conclusion that he could
not in good faith take the prescribed loyalty oath. 1V

i
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The dissenting member of the District Court argued that the «
question of the power of the Georgia House to disqualify a duly elected
member under these circumstances should be construed in such a way as
to avoid unnecessary federal constitutional issues. The dissenter then
reasoned that since Bond satisfied all the stated qualifications for
membership his disqualification was beiond the power of the House as
a matter of state constitutional law.l

From the District Court decision, Bond appealed directly to the
United States Supreme Court. While his appeal was pending, a new
election was called to f£ill the vacant seat in the Georgia House,

Bond entered this election and was overwhelmingly elected. Again he
was refused his seat in the House, and again an election was called.
This time he eaked out a victory over Malcolm Dean in the primary
(winning by only 50 votes) and easily won the general election of
November 8, 1966, 12

The Supreme Court Decision

. The United States Supreme Court heard the arguments in the Bond
v. Ployd appeal on November 10, 1966. The unanimggs decision was -
handed down on December 5, 1966, and the judgment™Of the.District -
Court was reversed. Julian Bond was seated as a member of the Georgia
House of Representatives and awarded the back pay to which he was ’
entitled"as a duly elected Representative.

Chief Justice Earl Warren delivered the opinion for the Court.
While recognizing that several issues were present in the case, the
Court ruled that the violation of Bond's right to freedom of speech was
sufficient to reverse both the House and the District Court actions.’,

The State of Georgia attempted to argue that the issues of
racial discrimination and an alleged violation of the First Amendment
should be considered separately. Warren responded:

i
ey

k1

Wéiare not persuaded by the State's attempt to distinguish,
for the purposes of our jurisdictionm, between an exclusion
alleged to be on racial grounds and one alleged to violate
the Pirst Amendment. The basis for the argued distinction
is that, in this case, Bond's disqualification was grounded
on a constitutional standard—the requirement of taking an oath
to support the Constitution. But Bond's contention is that
this standard was utilized to infringe his First Amendment
rights, and we cann't distinguish, for purposes of our ,
assumption of jurisdiction, between a disqualification under ,
an unconstitutional standard and a disqualification which,
although under color of a proger standard, is allteged to
violate the First Amendment.l

»
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Warren then identified the crucial isaue in t:he case as being "Whetﬁer .
Bonﬁ's disqualification because of his statements violate‘d the free , ,
“spéech provisions “of 'the First Améndment as applied to the States .

through the Fourteénth Amendment "4 , K ’

. " 'I‘he State then argue& ‘that tHe' requi‘cement of a loyal.t;y cath does
not violate the First Amendment. The TCourt, while admitting the
principle in general, pointed owt that cettain extensions of, the
principle, as represeated by this case, could have unconstitutional
results. Warren declared: - . .

-

Thus,. we do not quarrel with "the State :4 contentior'f‘ that the

oath provisions of the United States, and Georgia Congtitutions

do not violate the First Amendmént. But this requi‘:ment does .
] not authorize a majority of state legislat:ors to tést the-
sincerity with which another duly elected legialator can swear
to uphold the Constitution. Such a power could be utilized to
restrict the right of legislators' to dissent from national or
state policy or that of a majority of their colleagues ugder
the guige of judging their- loyalty to the Constitution.l

The opinion next considers the/.State"s contention that even though
Bon's statements would not violate ady law if made by a private citizen 3
the gtate may apply a stricter sta.ndard. to its legiglators., "I'he Court
resoundingly stated, "We do not agree." The State believed Bond's -
statements violated the Federal law prohibit:ing the, counselling, aiding,
or abetting of another person to refuse or evgde military registration.
Warren points out that Bond's stdtements are ambiguoys on this point
at worgt, but further rejects the State's contention on the basis of
LI Bond's uncortested testimony :

I have never suggested or counseled or advocated that. any i
one other person burn their [gié./ draft chrd. In fact, I ~

have mine in.my pocket 4nd will produée it’if you wish, I '

»

1
‘ do not advocate that pgwple .should break laws. What I: .. M
' simply try to sy was [8ic.] that I admired the courage ‘of , L
N gomeone who could act on hisfconviétionq "knowing tfmt he . , :
! . faces pretty gtiff cotmequenaes.l,,6 . . - “ '

The Chief Justice concludes, "Cert Inly this clarification does not
demonstrate any incitement to violation of law,"l? Finally, Warren
clarified the Court's position on 1ts refusal to accept a stricter - -
standard for legislators than for private citizens. L ;

.while the State has an interest in requiring its s
legislators to swear to a belief in constitutional
processes of government, surely the oath-gives it no o
interest in limiting its legislators' capacity to discuss |, .
their views of local or natiomal policy. The manifest .
function of the First Amendment in a representative
government requires ‘that legiglators be givén the widest
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latitude to express their views on issues of policy.

. » . Legislators have an obligation'to take positions on
controvergial political questions so that their constituents
can be fully informed by them, and be better able to assess
their qualifications for office} also so they may be
represented in governmental debates by the person they have
elected to represent them 18 |

* Certainly, then, the Supreme Court believes that elected officials,

+ sgpecifically legis}ators, are entitled to the same First Amendment
protection as private citizens,' The Court also indicates that the
qualifications for a state legislator cannot be interpreted in a?;ay

" that constitutes an 1nfringemen; on the legislator's right to freedom

* of speech; a right that is necessary in a democratic gsociety to enable T
the electorate to be better informed about the candidates whom they
select to represent themt ;
L
Conclusion
Perhaps the most notalle thing about his case study is the . -

precedent it represents. Prior to this time no court had intruded i

into the hitherto sacrosanct power of a legislative asgsembly to !

determine- the qualifications of its members as guaranteed by Article VI

. of the United States Constitution., Now the Supresie Court has, by its

decibion in this case, extended federal power over decisions concerning _ |

the qualifications of state legislators. In essence, the Court has said

that the specified oath of office cannot be extended either by fact

or by implication to override the protection afforded all cjtizeps,

public as well as private, by the First Amendment. P
v . . 4

One thing the Supreme Court cannot reverse,. however, 'is human
nature. Chief Justice Warren stated that législators are entitled to ~
* the protection of their right to free speech ".rs . 80 [their
constituents/ may be represented in governmental debates by the person
they have elected to represent them.” . The citizens of Georgia's 111th
Houge District had to elect Julian Bond .thwee times before.he was
seated in the House, and they have subsequently re-elected him .
(running unopposed) three more times. But in all those years as a
‘representative, Julian Bond has spoken from the floor of the House .
only once., Late in thé 1972 session Bond spoke on behalf of his bill .
. providing mandatory teét@ on all dgew~born Negro babies for sigkle-cell
Q ' 'anania.%g The bill passéd unanimously, largely due to its humanitarfan
appeal, : . ,

a@*

Although Julian Bond wom, his seat” to the Georgia House of
Repregentatives, he did so at the expenselof stroug resentment- and
prefudice on the part of mapy of the white legislators. This
regentment and’prejhdiceelimited his power to participate in debateg

L3
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on the floor because he felt the hustile feelings were strong enough
’ .to defeat any legislation on which he took a stand. Phil Garner of
the Atlanta Journal and Constitution Magazine reported, "Bond-had ]
« recognized that his support could be the kigs of death for most bills

affecting blacks, and cited that as his reason for keeping quiet. v21 \
Other astute political observers agree that Bond was justified in holding
this belief.

What ended Julian's’ successive incarnatiofls and evaporatiqns

. as a legislator was a Supreme Court decision . . . that the
House had acted'unconStitutiopally the first time they refused
to accept ‘him on -the floor. Even then, one rural-county:

. representative vowed, 'It don't‘make no different. He's done

.  Tuined hiss%lf in here. He won't get to first base. All
he'll be'doing is sitting in that chair for two years. That's
all it' 11 amount. to .

. . . k] r
While Bond has managed to "sit in that chair" for a considerabl; longer

~+Pperiod than two years, the otheq aspects of the threat seem to have come
to pass. °*Since Bond has resumed the silence following that one occasion,
he must stiil feel that his support of.a piece of black legislation

will surely defeat it. .

“ This hypothesis, while possible and even pfobahle, cannot be
empirically, established for the reason that Bond has not spoken. The
one time he did speak the bilI passed, but that has been attributed tb
- the humanitarian nature of the bill. Taken by itself, Bond 8 re;uctance
to speak from the floor of the House does not mean that Bond s freedon
of speech has been abridged Many legislators are more effective in
commi.ttee sessiofs or other legiglative groups than in iegislative
debates and consequently to not often participate in those debates.
However, Bond is not an active,force in any of the committees on which

she serves (Education, Insurance, and State Institutions and Pxoperty)
‘ or on the Pulton County delegation which comprises all the legislators
from the.Atlanta area. -Roger Williams states: . oo™

d

"

Bond' hag not spoken publicly on the floor of the Housge in Y]
. <the Five years he hgs been there. He seldom speéks u e,
committee meetings, and he ig’ a mior figure in Both ' -
+» Fulton County delegation and ih the legislative Black

Caucqp : )

» ’ r

r,ow - . .
. Bond's relative silence in these.other legislative functions ‘further
sqpports the hypothesis that Bond senges some fairly strong political

intimidation. . e Coa s,
AR : B : ‘

Whethet it is true or not. that the resentment ahd’ prejudice on ,
the part of many of the white legislatdrs would regult’in the defeat
of any legiglation Bond Supports, he thigke that iz the case. .
Consequently, his freedom of speech is circumscribed by his petception
of the situation. There are soge indications that the resentment and
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prejudice still exist. = Phil Garner wrote in 1972 that some members of,

the legiglature who have been’there' since before the Bond disqualification
still refuse to introduce themselves to him or to be sworn in with

hin.24 The House changed- its swearing in procedure in 1967. Now

Representat. are gworn in by groups of sixteen rather than altogether.
Roger W ams explains the reasoning behind this change.

To soothe the sengitivities of the Lane-Floyd contingent, the
House authorities had devised a new scheme for searing in o,
members: It would be done in small groups rather than en masse,
so that the bitter-enders would not have to say they had
shared anéshth with the infamous Mr. Bond. That wasn't good
enough for Sloppy Floyd, who ceremoniously absented himself from
thezghamber while the group that included Bond was being sworn
in. - . .’ , ,
While the regidents of Georgia House District 111 are getting
effective njition-wide representation through Bon'd popularity as a
_public speaker,‘one wonders how well they are really being represented
in "governmental debates by, the person they have elected to represent
then." Even so, Bond believes he is a good representative for his
constituents’, . . i : ’
. o
I know I'm not going to get beaten in this stuff ., . ", and
you knox why? It's not because I've been on TV so many
times and it's not because I make a lot of speeches. It's
because,. for -this district, I'm a good representative.
. .« « It’s because people know they can call me up and come
see me and I'11l go to bat fér them. I can drive down a °
street that uged to be muddy and now it's been paved--because
I made a complaint. Or, I can go down another street, where
: they ‘used to have purge-gnatchers, and now it's police-
' : patzolled.2 ¢

3

[

So Bond uses his position to get local improvements for his district,

‘but gits mutely.by during legislative debates.

Whether Bond's reluctance’ to speak in .the Georgia House of .
Repregentatives constitutes an infringement of his freedom of speech \
or is merely a recognized and acceptéd political strategy on his part
is open to debate.: Certainly, if he were to rise to speak to, the

¢+, ™ members of the Hoyse he would be granted the floor. His speech in
support of the sickle-cell anemfa bill proves that, But the hostility
is still there. In the traditional interpretation of the issue of
free speech, Bond is not being denied his right, but perhaps Speech
Communication scholars ghould take this opportunity to consider exactly

"what issues do and“do not properly belong within the First Amendment
.guarantge of free speech. A &
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PHILOSOPHICAL ASSUMPTIONS UNDERLYING PLATO'S THEORY OF FREEDOM
OF SPEECH: A COMPARISON WITH THE THEORY OF
, _ DEMOCRATIC INDIVIDUALISM
Joyce V, Flory
University of Minnesota-Duluth

The nature-of the_individual and his potential fo¥ self-
realization provide the rationale for a theory of freedom and equality.
The theory of freedom and equalicy should always be considered in terms
of the individual. In order to understand freedop,. most specifically
freedom of speech, the nature of the individual must form the basis of
such an understanding.

In ordergso clarify. the differences between™Plato's conception of
the individual‘ﬁgg the conception of modern democratic theory, an
explication of modern theory is essential.

Perry refers to today's individualism as the "1ndividualism of
social democracy." It is "the antithesis of the universalisms,
abstract and organic."l Perry terms the individual the "concrete
particular.” Furthermore, the indiv#dual, not the society, is the
integral unity, or the "constituen? member." The'individudl, according
to Perry, is still a member of society with social responsibilities inh
spite of his identity as a "constituent member." The "godd life"
which this individual, chooses is the achievement of anything he might

*copsciously will and desire."? He makes such a choice subsequent
to thought and deliberation. His rational faculty then becomes the
necessary prerequisite to the determination of the means to be usged
to ‘achieve his ends. An individual who has neglected his rational
faculty is thought to be "underdeveloped” and is an "incomplete" and
"debased individual."3

The good of the individual is individualistic for two reasons.
It is first of all something he has chosen, not something chosen by
the state or a higher authority.4 Secondly, it is individualistic
because it differs from other conceptions of good. 5 There is no
objective good which exists over what the individual desires and
wills."® The good is desirable because it is sought by an individual
whose rational faculty is developed; it ia not sought because it is
inherently desirable. .

The individual is viewed as someone capable of "continuous self
development and-perfection,"” particularly the rational element of
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the individual.” The value of the individual resides in the fact that
he is viéwed as being capable of the rational determination of ends
and means. Perry refers to the individual as the "moral finality."”
The state can only intervene in the lives of individualg to provide
them greater opportunities for their developmenz The state and, the
society are justified in terms of the values embodied in the ‘individual.8
Hocking describes individualism as the concern for individualism above
all else. Individualism is the "belief in the human individual as -
the ultimate of social structures. "3
)

Such an individual can only express and deveLop his potential
if he is free. Freedom, according to modern theory, is the opportunity
.to functiom in a particular area without restrictions. The individual .
should be ablé to seek ends and satisfy desires without fear of
punishment. The state or other individuals should not ,be able to use .
punishment as a tool to coerce individuals ‘into taking a particular
position. 10 ‘. .

Freedom, of course, is not absolyte and rehtrictions do exist.
Responsibilities are reinforced by restrictions. Such restrictions
exist in the form of laws or in the precept that the individual has
certain obligations to his fellow citizens and ta the state which has
its roots in the threat of lggal ‘action. 1
The freedom which the individual enjoys obligates him to observe
the freedom of other citizens. His right to protection from coercion
and his right to exist ip a stable and orderly society imply that he
exhibit loyalty to his state and fulfill certain service or financial
obligations. Such responsibilities must ‘not be arbitrarily or willfully
imposed. An {ndividual must know specifically the nature of all
restraints and obligations He is thus protected from ‘intrusion or

" coercion in actions not legally. proscribed which directly relate to him.
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The individual, however, does retain freedom in two distinct
areds, political freedom and freedom 8f thought and speech. Full
political freedom necessitates miny, of the guarantges of civil rights,
i.e., the right to think, to speak, and to worship without government
coercion. ‘ ¢ .

According to Platd, the individual is still a "concrete
particular" and a "Constituent mgpber" of society.rather than merely #
a part of the organic whole.l? The concrete human individual in Plato's
view is the human soul. This soul is composed of three parts; the
rational, the gpirited, and the appetftive 13 The rational part is
composed of specific metaphysicak substance which is immortal and
incorporeal. The two remaining elements comprise ‘the mortal ‘elements
and deal with bodily functions.l¥ In human life the individual's
personality or consclousness invplves the entire soul being composed
of three parts.l? 'The whole soul s peculiar function is well performed
and the sou) achieves its proper arete, or justice, or good, only when
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the three elements are acting properly, with the whole soul being under
the control of reason.l6 .

Perry makes the point that the concrete human individual is also
the soul in Puritan thought. Just as the emphasis that Puritanism
places upon the soul expresses its belief in the concrete particular
opposed to abstract universaljism, so Plato's concern for the individual
moral well-being of the soul reflects a similar. philosophy.l? Each
individual's good, his arete, is the realization of the distinctive
function of man. But it is the individual who realizes or does not
realize that particular function. In a manner very similar to the modern
theory of individualism, Plato seems to conceive of the individual as
a "constituent member of the polis, rather than'merely a part of the .
political organism, subserving it with no end of its own. -Often justice
and good of the ifdividual i$ identified with that of the polig. The .
individual's sole purpdse is seen as the bringing about of justice
for the 20113.18 In actuality, the justice of the individual and the
Polis can be differentiated. One discovers that Platd is concerned
above all with the individual.l? Just as in the modern democratic
theory of individualism, developing and, attaining the good requires
some exercise of reason. Plato's peculiar brand of reason, though, is
‘of a moral type, involving knowledge on how to act morally rather than
4involvifig strict scientific knowledge.20 . .

What seems to separate Platonic theory from the democratic

individualistic theory Js the interpretation of the good of the

. individual. Democratié theory holds ‘that the good of the individual ,

- is to be determined by the individual himself, and that this good is
the result of reflection and deliberation. For democratic individualism, N
the good of the individual is individual not only because the individual °
views it as his good, but because it "is his conception of what is good.
It is what he desiyes, not what the state or an extermal force thinks
he should want. His good is individual. It is different afrom other
conceptions of what is good. Good is what is desired, and according
* to the democratic theory, there are as many different goods as there

are desires, For Plato, the good, justicq, or arete of the soul is
the sage for all men.2l Arete is desirable because it entalls the
realization of the individial's primary function or nature.

, Plato contends that each individual desires what equals his true
‘good. However, Plato believes that an individual is \Qually mistaken
or ignorant of what comprises his good.22 The individual might desire
glory, fame, or wealth. But his true good lies in the inward condition.
" of the soul, in realizing the proper harmony of the various parts of
- the gsoul. Such harmony constitutes justice and results in the arete J
- of the individual.23 ° o |
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The function of the Eolis is to provide the individual with the
proper education so that the individual will understand the nature of
the good which he geeks. 24 Through education the polis reveals to the
individual the nature of what he really desires, his own true good.25
This good can only be realized in ome way, through the attainment of

' the arete appropriate to all men. 26 As in the theory of democratic
individualism, the development of the individual is not confined to a
small group, but it is possible for all people, if the development is
conceived to be the attainment of justice with the soul.

Plato conceives of freedom primarily as moral freedom. In. -
contrast to the modern democratic theory of freedom, action which
proceeds without coercion is not necessarily free for Plato.2/ To
Plato, a despdt or .2 dictator is truly unfree for he is a slave to
his passions and appetites 2 P . .

True freedom is control of the soul's rational element over the
spirited and appetitive element, According to Plato, to act motivated
by desire or impulse is to act unfreely. If the individual is able to
master the rational aspect of his soul, he can still sgtiate the
legitimate desires and impul'ses of the appetitive part. The primary -
send of freedom then is a mastery of reason. Socrates states Plato's
belief clearly in the Republic:

*

It is better for everyore to be governed by the divine%and
" intelligent, preferably and willing and his own, but in
. default of that imposed from without, in order that we all
’ . so far as possible may be akin and friendly because our
governance and guidance are the same. . .it is plain. .
that this is the purpose of the.law. . . and this is the
aim of our control of children, our not leaving them free
befare we have established, so to speak, a constitutional
leader within them, and, by fostering the best element in

- them. . .have set up in its place a similar guardian and’
ruler in the ,child, and then, and only then, we leave it - '
free.29 '

Only if such rule is achieved can the individual act freely.
In the ideal polis the attainment of such freedom through'having an
inweardly just soul is necessary in order to begin any social
function that would contribute to the attainment of the justice of .
the state.30 Thus, - freedom for Plato is the control of the rational‘
faculty of.the soul over the spirited and appetitive parts, or perhaps,
the absence of desire and impulse except in thqxfase of vital desires
such as hunger and thirst .

For Plato, freedom has a different connotation than the kind of
absence of coercion in democratic theory. To act motivated by desire

) and impulse is to act unfreely, just as to act contrary to one's .
intention because of coercion is to act unfreely in democratic theory.
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Plato's view that the individual.can be coerced by himself; seems
paradoxical to the democratic mind. Coercion, according to democratic
theory, implies influence on the part of another individual or the
state which arbitrarily thwarts an individual from an intended course
of action.3! Desires and appetites might motivate an individual,

to action he subsequently regrets. But an individual\does not seem

to be obligated fo act rationally. Rather, he is obligated to act

49

freely from desires which have been deliberated and whosej?@t;sfaction,

is in accord with the legal and social order.

For, Plato, however, the individual's most vital element is the
rational element of the soul. Man possesses within his soul appetites
and desires as well as a spirited element. 1If the ingividual is td
Tetain moral freedom, he must act under the guidance of the rational
aspect of his soul. He must never make choices based o desire and
impulse no matter how much rational deliberation has preceded such 2
choice. All choice must be made by the rational aspect of the soui

N al¥hough the appetitive part might originate such desires. Although
hunger might cause us to want to eat, the rational aspect must tell
us what- and how much to ‘eat. .
Therefore?’many of the freedoms associated with democratic
individualism would be curtailed in Plato's polis although not for
-the same reasons. The principle for restriction is based on the
harmful effect that there might be on the development of the "

individual himself. While modern theorist such as John Stuart Mill

would allow the individual to destroy himself as long as this would
not interfere with the rights of others, Plato would restrict any
thought or action which prevented the individual from achieving the
arefe of his soul or which disrupted his arete once it had been
attained.
g The purpose of education in'the practical polis of the Laws
. is the Hevelopment and preservation of "temperahce,” comparable to
arete within the soul of the individual. 32 Temperance _of a sort is
first obtained by children when they "take pleasure and pain in the
right things." FPor "liking what one ought to like and disliking what
ought to be disliked" constitutes the goofiness of the child; later '
5 in the child's degvelopment the harmony resulting from the consent
of rational judgment to these likes,and dislikes constituteg”the
'~ temperance of the mature individual. Education is thus 'the rightly
disciplined state of pleasures and pains whereby a man, from his first
beginpings on, will abhor what he should allow and relish what he
should relish. . ."33 1It'is the process of drawing and guiding
children towards the principle which is pronounced right by the 1a¥
and confirmed as truly right by the oldest and most jusb 34 a process
which tulminates in the attainment of the individual's temperance, or
his arete. Although P1¢to describes how the individual upholds his
arete throughout his mature years by partaking only of the right kind
of, music, dance, and literature, we shall restrict ourselves at this
pdint to oral and written communication.
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citizen to attain and preserve as far as possible his excellence,

the proper balance within his soul.35 Between ten and thirteefi, the ’
youth is to°study his letter enough to read and write,36 However,

what the students are to read is sharply restricted. The literature

in the schools of the polis is to be of the morally edifxing sort
making up the content of the Laws itself. 37 Teachers are’ ,also required
to teach the elementary facts of astronomy, arithmetic, and geometry.38

|
. | ;
The subjects of the educational curriculum enable the individual

The specific content of the educational system has practical

( Ymplications for freedom of speech for the citizens are to learn

? about astrepomy so that they will  not blaspheme the heavenly bodies)
the gods of heaven, but are "always to speak piously both at sacrifices

. and when they pray reverently at prayers, "39  The right conception .
“bout these divinities, the sun, the moon, and other heagenly bodies
is that each one of thegse bodies "always revolves in the 'same orbit
and in once orbit, not many,"40 The confidence with Which these
doctrines are expressed and the specific limftation put on citizehs
seems to imply that any expression contrary to the doctrine of the
polis would not be tolerated. .

«

* L]
; However, the bziief and expression of a speciﬁic doctrine has
a définite purpose. The injunction to all citizemns to "emulate"
God4l underscores the importance of each citizen having the right
sort of astronomical knowledge.
The motions akin to. the divine part in us are the thoughts
and revolutions of ;pe univefse' these, therefore, every
man should follow, and correcting these ‘circuits in"the o
~ head that were deranged at birth, by learning to know the' '
harmonies and, revolutions of the world, he should bring th .
.intelligent part according to its pristine nature, into the *
likeness of that which intelligence discerns, and thereby
win, the best life set by the gods before mankind both for
v this present time and for the time to come.%2 3 - B
-k R
. Here is an indication of the good of astronomical education, Igfﬁfh\
is an indication and justification for any limitations oy restrictions
in the educational system in that all education is for the virtue or {
arete of the individual citizen, not merely for a well-ordered state

-

. in which freedom and amity appear in due proportion. - ,

&

. Plato's concern for each individual's arete is so prepossessing
that he forbids those to speak who express doctrines contrary to/the
attainment or perpetuation of arete., Though some of his restrictions
seem unusually severe, Plato views them as necessary to protect .
individuals from themselveg and to prevent gach individual from self- .
anihilation. He does ggsﬁcondone the expression of atheistic beliefs .
which deny the existen f God or declare God to be evil, 43 Pplato
-fiolds that such beliefs have hgrnful effects both upon tite soul of the

+
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4
. atheist and those citizens whom he geeks to influence, He asserts
. the existence of God and believes any denial of this belief is a p
dangerous and corrupting force. Since God is the model whom all A

citizens are to imitate, the removal 6f this standard would mean
the cessation of the~search for moral well-being which is ideally
represented in Godi44

y
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Lo THE WATERGATE SCANDAL AND THE MASS MEDIA:' T
- THE EARLY PH.ASI%S )
. " : Lester J. Keyser
Staten Island Community College~-CUNY ,
.o R - - . . . - v
LR 4
I_can now say categoricallysthat his
. ! /John Dean, IIf7 investigation indicates
s . ; that no one on the White Houge staff, * .
T "no one in this admimdstration, presently - - -
) : employed, was involved in this very
. 'bizarre incident._ WHhat really hurts in
Celat e e matters ‘of this sort 1§ not the fact that )
T . they occur, because overzealous people in
- . - campaigns do things that are wrong. What
. really hurts is if you try to cover it up.
* ; . Loa * Richard Nixon
) o . August 29, 1973 .
- . W ‘ . San Clemente, California
' e ’ ) * Press Conference
- : .
 F The relationshrp between Richard Nixon, his staff, and the
mass media haa .always been somewhat, checkered. In the fifties and
.. .early sixties, Nixon's greatest fear and deepest source of chagrin
A , , centered around the media's treatment of him; he complained
' incessantly thaé he was beipg "kicked around.” 1In the late sixties
and sevedties, however, ‘a seemingly new Nixon emerged, intent on
MR se}ling the president, and well aware of his need for media
access. This strange mixture of distrust and fear compounded with
.a keen xecoghition Sf the need for expoSure ted Nixon to precipitate
. . what must Yank as the most awesome test of,the mass media in America.
‘'« . (The’ periqd from’ the ‘early spring of 1972 to the fall of 1973, with
the;convengions, election and attendant Watergate activities, Y
comprises the most, challenging period ever for the print and broadcast .
journalists of America , . T
§ ) . Both the administration and the media were well aware that’ an
" epic battle had been joined. The Vice President had been early to the .
, 1ists with a blazing attack on televised news, an attack to b¥ followed 4
A at a later date with antitrust actiqne prosecution of both print and
btoadcast journalists for failure to divulge sources, and massivé cuts
in funding for public television. Agnew vas merely aﬂapearbearer,
. hawevet, fb; s policy of prese harassment which was directed by the . R
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White Houfe. Jamgs Keogh, former, advisor to thé -President en media -
“* vaffaips and a' ¥faunch-pupporter 6f the administratidn's action, - ‘.
. : b . .

;ﬁdicafegtin his ¢ixulent attack on the media, Presidaent Nixon and "

‘., rthe Preay; that the frontmen in dealing with the press were Klein and.

e “Zieglyr, but hat, to ugé his military language, "the chaih «of commarnd N

‘ N \yan’ very.directly to Raldepan and ultimatély td.the President .

M ,hipéelfi"r Nixon, &ho had woh the 1968 election with only 43.4 percent .

", ‘of-the populdr voté, the.lowbst percentage for a winning cendidate in .

:“hélf/§~32ntu§y,‘blamea the presg for his poor showing, and was c .

' " ‘determintd he would do bettér in 1972, . - ,

Bl x|

N

e T Zg the-ﬁhttlejlipes between administration and press were
) N.wummg,a%m@@fmﬂﬂwwsmmuﬁ&mmymjmdmdm .
4+ change the hisfory of the Tepublic, and te.tdst the mettle of the - =, - ’
. vpréss. Qw June 17,” 1972 five men were apprehended at thé Watergate . -

K3

Yo Yn the officbs‘oﬁ the'Demécratic National Committep. The Adminfstration .
1mmedihtgfy denied any connectipn between the Watergate burglars <and
Tothe cghpaign'to re-elect the_Preéideng.- The giess, on the other hand, '
P was fgée to £ind what it codld. The results of the press dnvestiga-:
tions‘are, §f course, now eﬁblh;ongd in every American's copsciousness.
N ' Bt s easy to forget, however, what™ a periloys beg;nning the Watergate b
~inyestigqt13ps had, how uneven the progress was,.and how close’'to+ ! ‘ !

.

complete ‘failure the effort’camet |, . K .
- ' : . 4 . . N

c The story of -the Watergate inyegtigation from the break-in ,
"itself untii the election is largely a record of the achievement of -
* one aegspaper, The HWashington Post; tRe darliest phase of Watergate is
. largely the %hcéount of two cub reporters and a dauntless newspdper T
‘against a‘pppular and vindictives president, The two reporters, Carl .
" Bernstein, agd Bob Woodward, have chronicled their lonely task in. the,
bestseller, All, the President's Men, one of the finest books on

investigative journalism of this decade;' Woodward.and Bernstein phint‘ o
an eerie picture of reporters' badgered by evqﬁts, enculbered in seémy'. .
plots, and overwhelmed by the corruption tRey discover., Thetr pursyit o .
‘of "the truth often’ involved tortuous ethical questions,and frequently “.

‘the repor’ters' judgments of their own conduct ,soungds’ remarkably like .
the ‘behavior of the Watergate principals they sought tg investigate, " ¢
Speaking in the third person about themselves and their covert-dealings
with grand jurors, for example, Woodward and Bernstein observesthat they
"had chosen.expediency ovet principle and, caught in.tﬁe act, their . - .}
role had been covered up. They had dodged, evadfd, misrepresented, ‘
suggested and intimidated, evep if they had .not lied outright."2 The

= legal, moral, and political universe Bernstein and Woodward charted R
in their day to day reporta and their book was indeéd Byzagptine; at SR
one point the reporters actqéliy feared ,for their lives. ' In -the
Washington:of Watergate, Deep Throat, the reporters' one impeccable
source, declared "Everyope's life ‘is’in danger" (p. 317). :

”
N . . . (ke . .
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Given this context, Edward Jay Epstein's well &irculated and
widely,discussed article "Did thé Press Uncover Watergate?" which .
" hag as its thesis the allegation that regular government institutions
and investigators uncoveted Watergate and that Woodward and Bernstein
ondy “added "fuel to the fire" seems 'partictlar fallacious.3 As
Epstein well knows, the fire would never have been ignited without
the spark of the.Post,. The Justice Department and FBI had as he
indicates, discovered most of the evidence, but he fails to mention
' they qulckly filed it away, ignoring all the loose ends,*qontenting
themselves to indiét only the low level operatives geized at the
. Watergate apd Liddy and Bunt. Woodward and Bernstein make this point
most forcefully in their narrative: 'The Justice Department had turned
away from investigating the real conspiracy of Watergate; had focused |,
. on the narrow burglary and bugging at Democratic headquarters PR
» and ignored the grand conspiracy directed by the President's men to
L subvart the electoral process"(p. 155). Epstein seems quite proud
* ,' that the prosecuto¥s and grand jury developed "an airtight case"
. (p. 22) " against Liddy, Hunt, and the burglars; he ignores the fact
that thée Watergate case ,was, to borrow the argot of the Watergate
plotters, "contajned" and the higher ups were set to "stonewall."
Bernstein and Woodward Began to do whdt the Justice Department and
FBI refused to do; they were to *look higher up. One of the most
*moving momknts in All the President's Men occurs when, four months
after the break-in, Bernstein first "considered the possibility that'
" the-President of the United States was the head ratfucker” (p. 129) .,
For the Justite .Department and the FBI, this was obviously an
- unthinkable possibility
“ ’
v, ! Similarly, Epstein s arguments that it was Judge Sirica's
préssure which brdke the case overlocks the influence the Post had had .
- on both the Judge and the mood in Washington. The Post had raised the
questions, it had laid the groundwork for further investigationsg
Epstein 8 observation that once the Watergate Committee and the Judiciary
‘- Cémmittee entered the picture, the role of the press changed from
. . investigative reporting to chronicling hearings is obviously accurate.
' ' It is equally obvious that each of these committees was as much a
regsponse to media revelations as to any institutional pressures. <

"

«

-

- The wealth of material detailed in All the President's Men makes
it hard to understand why the. reporters and the Post were so alone in
the iditial investigations of Watergate. The press, as Jack Anderson
revedled in his column dated July 25, 1973, had solid information about
the Watergate plot months before the break-in and the actual, arrests.
According tos Anderson, James McCord, who was working on gecyrity in
New York City for Nixon's advertising agency, the Novembeér Groyp,
told old FBI friends of plans to monitor the offices of the Democrats.
To quote, Anderson, "the word spread through the investigative community,
reaching ys in Washington two months before the celebrated Watergate
break-in."4: The press was forewarned, then, :kd well aware of the Co
tactics the administration was employing agai st its enemies in the .
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“l .

Democratic Party and in mass media. Yet it was the Post alone which
put the fragmented picture together, placing the blame for Watergate
on the doorstep of the president, . -

.
.

P

One good indication of how alone the Post was in its investigation
is the matter of the Pulitzer Prize. James Brady, writing in New York,
analyzed a good deal of the debate around the award. According to
Brady, at the initial discussion of awards, several jurors were still

"skeptical about the accuracy of the POSt'E stories" and one objected
most strenously to awarding a prize to a "series based almost exclusively
on anonymous sources."3 This discussion occurred before the McCord
letter but well after the election and in the new year, Thus when the
Jury voted for the first time, the Post came in third. By the time of
the advisory board meeting in April the case has broken, the Post
was vindicated, and the prize.was pre-ordained. The point, however,
remains that almost nine months after the Post series, the most
influential and critical of media commentators were still umwilling
to praise the Post for its Watergate geries,

Through the Post was alone in the investigative end of Watergate,
each of the paper's allegations during phase'one became a news event
in itself, and other papers were quick to cover the charges and
countercharges, .the denials and recriminations. As Elizabeth Drew
noted in her "Watergate Diary" in Atlantic, the Watergate story fed
on itself; she explainéd: "the news and the events it is abput are
often part of the same process in Washington-~the neéws is an event,
affecting the next event, which ig then in the news—but. never, in,
memory, to this degree."6 The election of 1972 became not only a
battle between Nixon and McGovern; it was war between the White House
and the Washington Pogt. Most of the rest of the press served ag
foreign correspondents in the battle, viewing most of the fireworks
at a distance, feeling sympathy for their comrade, the underdog Post,
but still fearful of reprisals from the White House and from a reading
public who were angry to hear of the conflict in the first place and
temperamentally inclined to kill the messengers who brought news of
the fray.

- * . gv

Witness the coverage afforded Watergate in the New York Times.
The Times treated Watergate with a reticence rarely seen in even .
the most pedantic and pristine academic circles. Events that would
usually provide the grist for impassioned editorials or major exposes |,
and in depth analysis were reported -without comment. Early in June,
the Times was well &ware something clandestine and unseemly was beginning
i the campaign. 'On June'll, for example, the Times featured a page ome
story on a folirteen week drive by Nixon fundraisers which had netted
ten million dollars, and commented.quite perceptively on Mr. Stans'
tour of the country seeking anonymous contributions. On June 18; one
day after the break-in, the Times developed the Miami, Cubans CIA
links to Watergate in a page thirty story. Despite all these leads,
however, within one week) the Times fell back on a truly staid
journalistic stance, noting that while the "motive was a mystery,"

.
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little could be stated factually, since "all information is unofficial
or has been leaked by unnamed sources,' an obvious reference to Post
revelations. . .

From this point on, the Times coverage is clinically detached:
facts were reported without analysis and there was no speculation
offered on quite mygterious revelations. The Times reported the
flight of Mr. Hunt, the request that hearings be put put off, the
laundering of money in Mexican banks, and a twenty-five thousand ,
dollar check tied to the Committee to Re-elect the President, all
rather dispassionately. In August, a guarded editorial called for an
audit of Republican finances as suggested by Senator Proxmire, for the
appointment of a special prosecutor, and for the cessation of a Justice
Department program‘to defend Colson. Yet a week later, the Times
reported McGovern's charges that the White House is involved without
taking any position, reported Congressman Patman's charges that
investigations are being obstructed without comment, and reported
Agnew's and Nixon's stinging denials without any analysis This
detachment characterized the Times approach throughout July, August and
early September. Editorials by W.V. Shannon stressed the seriousness
of the scandal, charging a cover-up, but it was mid-September, at the
time of the first indictments, until the Times took a strong editorial
position, indicating quite clearly that the "indictments do not resolve
larger, more serious questions of who was ultimately responsible" and
declaring quite forcefully that '"the voters are entitled to know the
facts before Efection Day." This editorial marked a real watershed
in the coverage by the New York Times; from this point on, the Times
moved more and more to the role of combatant and joined the beleagured
Post in its efforts to uncover the facts.

The administration seemed aware of this shift, for the next week
saw Pat Nixon come out to declare the Watergate "had been blown out
of proportion," Senator Scott declare the Watergate "had evaporated
as an issue," and Vice President Agnew charge that Watergate 'wag 'set
up' by someone attempting to embarags the Republican party." Agnew
quickly retracted the statement, and the administration tried to quiet
further discussion by arguing that further exposure would prejudice
criminal proceedings Mr. MacGregor declared it wyas crucially
important that "the press not discuss this in gsuch great detail as to
possibly prejudice any trial." Within a week, however, the Post linked
Mitchell to the Watergate, and the Times, which by now had confirmed
much of the same material, was quick to argue that Judge Sirica should
allow the press to continue its investigations and revelations.

.

-

Peace rumors began in October, however, and Watergate wag pushed
from the attention of the press. The last two weeks of October, key
weeks before the election, the press was mesmerized by rumors of an
end to the Vietnamese war. Two fiery editorials appeared in the Times
October 19 and October 25, but the emphasis shifted to the apathy and
indifference of the American people when confronted by the Watergate
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revelations. The Times had just received a report of a Harris poll
indicating that only 52 percent of the voting public had ever heard of
Watergate, that more than half of those who had heard thought it was
mostly politics, and the vast majority completely absolved Nixon of
any Watergate wrongdoing. The Times evidently found itself caught in
a war not only with the Administration, but with the bulk of its
readers, and again attacked the apathy and indifference of the public
in an October 29th article. The landslide of the election was right
around the corner, however, and after reporting Colson's charges that
CBS and Washington Post news reports and editorials had been
"unconscionable" and his declaration that Post editor Bradlee was a
"self-appointed leader for a tiny fringe'of arrogant elitists,” the
Times allowed Watergate to drop into oblivion in November and December
of 1972.

The story of the national news magazines' treatment of Watergate
is a mirror of the New York Times coverage: first a detached report
of Post charges, then acceptance and advocacy, followed by an attack
on public apathy, and finally a suspensiéh of coverage after the
election. Time, to take but one example, began June praising Nixop
for his summitry in Moscow and blasting him for his failure at home.
First reports of the break-in appeared in an issue with Woody Allen
as a cover celebrity, and suggest the political implications of what
the magazine saw as "an extraordinary bit of bungling." This same
issue, ironically the issue dated July 3, 1973, balanced Mr. O'Brien's
charge that Watergate was "blatant political espionage' against Mr,
Ziegler's reply that it was a "third rate burglary attempt." The
editorial comment is quite revealing: weighing the possibility that
the bugging was to uncover or to close damaging leaks of administration
information, Time concluded that the "trouble with both theories is
that they ascribe slightly sophomoric motives and methods to presumably
serious men. .

Time was ot to take Watergate seriously for a few months:
July 10, the magazine reported the Mitchell resignation as a purely
personal affair; July 17, it discussed the changes in the Democratic
party with no allusion to Watergate; July 24, it mentioned the strange
role of Douglas Caddy in the initial arrests, but kept the fdcus on the
national Gampaign; July 31, Fischer and Spassky took over; August 7,
the Eagleton affair exploded; August 14, Shriver was chosen, and this
action overshadowed the short report on the trouble the Justide
Department was encountering in gathering information; August 21, the
cover story was sex and the teenager, and Watergate was unnoticed;
August 28, the emphasis was on the Republican conventidn and the
nomination of "King Richard," though by this point, Time was bold
enough to assert that what began as an "odd, Bondian episode' now
promises tG be the "scandal of the year."




* 7 p
Despite ‘the fact that by now, The Waéhingtﬁn Post had broken the
whole story, and even the New York Times was formulating a mild positiom
of distrust, Time took no position and gave but short coverage on
September 4 to the Democratic call for a special prosecutor, On .
September 11, 1972, Time did‘little more than note the Attorney *
General's announcement that Watergate had received "the most extensive,
thorough, and comprehensive ;pvestigation since the assassination of
* President Kennedy." On September 18, 1972, the report of the first
indictments was entitled "Some Political Sparks but. Still No Fire,"
and in it, Time obviously took a "hands-off" positian,.indicating that
~,' the indictments "will in effect stifle the Democrats' charges'" because '
they do not point any higher than the “middle echelons of the Committee !
for the Re-election of the' President." Time did not mention the charges
in- the Wdshington Post and seemed quite content to let the matter drop.
September 18 and 25, it noted the concern of the Democrats that a
rdational disgrace was being hidden, but concluded that while the
initial indictments "failed to explain the motives," the resultant
' court caseg, the slowness of the courts, and the confusing nature of
the litigation made it seem "likely the Watergate battle will switch
‘to Capitol ‘Hill." The next two issues of Time ignored Watergate
and focused on thellppsidednesa'pf the campaign, . ¢
These two wé;ks were not, however, quiet onedvin the editorial
offices; attitudes at Time were changing, and by October 16, Time was
ready to join the Post and the Times in attacking the public's
indifference. 1In a btunsing Time essay, High Sidey and Lance Morrow
lamented the "first documented case of political espionage in our
history" and the failure of the president to provide "moral leadership."
Theit specidl’focus, however, %as on the relation between public,
press, and presidency: 'The public does not seem to be ih a damning
! ' mood.' Here the anger at the préss and TV enters the ‘picture. Too long
_have the messengers brought the bad news. People do not want to listen
to it, letralone get sore about it." Time, they indicated, had done
' an extensive poll and discovered that 75 percent of the voters in sixteen
¥ states’'were tired of a negative press. Ag High Sidey and Lance Morrow
saw it, the message in this election year wag clear: "a plague on the ’
wessengers, never mind the facts." The October 23rd issue of Time, one
of the mbst courageous fn its history, continued the attack with a
cover feature on the "National Disgrace: ,the Forty Million Dollar
Election." In this issue, Time editors mused that the entires igsue .
of dirty tricks might be "swept aside in a Nixon triumph," Their
speculatfon became fact as the administration launched a massive attack
‘on tHe madia,'including Pat Buchanan's chargé that they were "politically
v motivated" and Mr. Ziegler's charge that all the stories were based on
"hearsay, character assassination, innuendo, and guilt by associatiopn."
Then came the rumors of a peace which was right at hand, and finally a

B

landglide election. Watergate,quickly dropped from the pagés of |, . .
Time, and the year ended with cover stories on American Wine, Liv .

Ullman,,the Super Bowl, Eating and Health, and Holiday on Skfs.

* ‘ . 1
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Even given this rather poor showing by the New York-Times and
Time magazine,—phase one of Watergate is .a fine moment for the American
press and especially for the Washington Post, . Without the'daring of
the Post and the eventual pressure from the Times and fime, public
knowledge of the Watergate might have ended with the image of an "odd,
Bondian episode." ~

The achievements of the press make the failures of television .-
journalism during the early phases of Watergate all the more
frightening. Edwin Diamond and the members of the Network News Study
Group in the department of political science at M.I.T. carefully )
analyzed the national television coverage of Watergate during the 1972
campaign, and the conclusion of their study was that the fifty million
people who watched television news received a "fairly straight serving
of headlines from the Post and other newspapers. There was little
original reporting on any network and_almost nothing that could be
called invegtigative reporting."7 Even discounfing the failures in
originality, there is little that can be said for television news;
it was, in the words of Mr. Diamond and his associates, "superstraight,
superjudicious coverage." If the coverage was bad qualitatively, it
was also very short in quantity on twojof three networks. CBS in the
seyen weeks beginning September 14 devoted seventy-one minutes, nine
seconds to the investigation, while ABC used only forty-two mihutes,
twenty-six seconds, and’ NBC, forty-one minutes, twenty-one sgeconds.

The implications of Mr. Diamond's calculations are overwhelming:
television viewers were failed miserably by the networks. .

The reasons for televigion's failures were manifold. Gabe
Pressman, a respected New York newsman, speculated in an address to,
the Television Academy's New York Chapter that television "virtually

‘ laid off" the Watergate story until it overwhelmeq them becauge

"television has yet to develop a’strong investigatory tradition" and .
because Yof a-basic timidity that developed during the years . ,
immediately after Vice President Agiiew's highly critical remarks."S,

Sad as it is, to say, television was not equipped to explore the '

Watergate story, and was too beleagured to confront the administration.
Television news wag badly hurt by the administration's attacks:

viewers actually dropped from.l968 to 1972 despite the increase in
televisgon'sales. Compoundiqg this decline in audiences were threats

of antitrust actions and more stringent prime access rulés. The power

of the censors can best be geen in the oné example of a network ///
trying to confront Watergate. In the last week of the campaign, CBS
scheduled a two-part report on Watergate. Edwin Diamond reports that .
after the first part of the report, White House aide Charles Co

angrily phoned CBS chairman §illiam Paley. The second episode, ;
teportedly planned to run fifteen minutes, ran eight minutes; CBS,
Diamond notes, denies that the Colson calk influenced the follow-up.

»
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After the landslide victory of the Republican candidate, Watergate
disappeared almost completely from press and television, though part
of the administration s counterattack was to leak.inaccurate stories
to the press. " As Les Evans and Allan Meyer note in their text
Watergate and the Myth of American Democracy, the gnly major Watergate
story in the month after the election was "planted” in the Post by the
White House; the story alleged that McCord had recruited the burglars,
an obvious attempt to keep the pré¢ssure off higher-ups.9 The public
meanwhile seemed thoroughly bored with the Watergate affair. The . e
crucial turn in event$ came in the Federal Court of John Sirica, who.
urged the principals to reveal what they knew. James McCord wrote . -
his famous letter early in 1973, and the whole,focus on Watergate '
shifted from what happened before' the break-in to what happened after . &
the break-in; cover-up was the key word, and a bizarre tale of
clandestine operations, dirty tricks, and hush money emerged makKing R
the earlier Post revelations seem a rather insignificant tip on a
hugh iceberg. The media had its finest hour during the spring and .
early summer of 1973; the Post had been vindicated, and the rest of
the press came out from hiding and joined the war.

*

All the media were engaged in uncovering-the, plot to conceal
Watergate. Especially notable, however, were the two weekly news
magazines, Time and Newsweek, which featured Watergaté stories on
three or four covers each month. If the press had been overwhelmed
by the administration in the post election period, the new year with
the McCord leak and subsequent revelations put it in ifs most powerful
position ever vis-a-vis the administration. Elizabeth Drew noted in
her "Watergate Diary” that the press bécame "a kind of moral arbiter
in this whole affair."10 - o N

*

Spurred largely by the widespread revelations and editorials,

a Senate Select Committee on election practices was formed and public
hearings were set. The major focus. shifted from what had happened and

who was responsible to a broader question of what was to be done about .
the scandal and how future scandals were to be avaided. gCongress .
assumed the real powér, and ,the press was reduced to reporting the .
facts the- Congress uncovered and to reporting Congressiona} hearings.

Television coverage of the Watergate hearings proved to be the
surprise hit of the summer; as Variety noted in a banner hea&line, .
"Ervin and Co. /are/ Soaking the Soaps." Public television found its -
evening recap of Watergate its most popular program ever and an
unexpected source of funds. By July 8, 1973, 71 percent of, the American
public believed that Nixon either knew about the actual break-in of o,
participated in the cover-up. 11 "The media's point had been made. In ,
the gummer of 1972 less than half the people in the United- States had
even heard of Watergate; by the summer of 1973 almost two thirds
believed Nixon was criminally involved in either'the break-in or the -
cover-up. Soon the President would be forced to appear nationally

. v
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. = with the pathetic and self-condemning declaration "I am not a crook,"
which declaration was, in turn, emblazoned on the cover of Newsweek.

. Z T 20— '

».

The rest of Watergate is largely the history of legal and
congstitutional processes at work. The appointment of a special
prosecutor, .the Saturday Night Massacre, the new prosecutor, his
successful appeal to the Supreme, Court, the convening of a Judiciary
Commititee hearing'oP impeachment, the bill of impeachment, the
impeachment itself, and the Senate trial—these are part of the .
. public record thanks largely to the labors of the mass media. The -
‘press chronicled these later phases of Watergate profesgionally and,
editorialized glgquently, but_it was the earliest phases of Watergate
that were so special. They constituted the most challenging period
in the history of American journalism, and the press acquitted
itself well, quite well indeed. .

. ~
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ON CITIZENSHIP AND TECHNOCRACY

Jeff Bellows ~
University of Denver .

’ ' The individual is always ready ' .
' to submit to necessity, as lpng ’e /
as freedom's vocabulary is preserved, .
so that he can equate his servi]e -
obtdience with the glorious ex cise .
of"a free personal choice. , o
. Jacques Ellul ’ .

" v
-

INTRODUCTION - . : - .
. . .

The designers of democratic institutions have lopg held that,
among the many requirements, this particular model should nclude these
three basic constructs: (1) an informed public, (2) alternatives of
direction, and (3) a means of expression. It was reasoned that the

\\\\\;;Zizen must find these constructs actually %o be existing in his
~pdlitical reality if his democratic spirit was to be réalized. He -
* was expected to use his consciousness and his intelligence to determine

\

the diffaerence between reality and illusion. = ™

With the benefit ‘'of hindsight, the mythical justice of the 19th !
century political aristocracy is all too apparent. But why stop here?
* What realizations have we come to that preclude the possibility that
i 20th century democracy is fundamenfally mythical as well? What’
- assurances do we have that our gra will be the first civilization to
be called a-mythical? -

No historical review of any era is complete without a discussion
of the operating myth structure that formed the basic fabric of the e
belief gystem. Traditionally, we find myth delivering man's religious
beliefs, filling the voids.of his uncertainty and giving comfort to
the disquiet of his inner self. While on the corporal level, he has
mythologizedﬁhis politics to the point where he believes that the state
can and "must assure social justice guaranteé’truth in information,
and protect freedom. The state as creator and protector of values~-
that is the business of politics."l .

. N -~ .
: Malinowski notes that myth is used "to aocounz for ext;aordinary

privileges or duties, for great social inedﬁilities, for gevere burdens
’

*
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»of rank, wHether’this be very high or very low; in'short for .
sociological s:rgin."2 "Clearly these are the very bases, for potential
resentment which our myths about close popular control over polittymdi -
institutions!, gccount for and moderate. Without them the inequalities’
in wealth, in income, and in influence over governmental allocations
of respdrces can be expected td bring restiveness; with them, potential
reéﬁllioh is displaced by 'constitutional' criticism or approval."3

« - .
. While man succeeded, to some extent, in demythologizing his
‘ gpiﬁitual beliefs, he never-the-less found himsklf struggling to find .

‘s tions‘&g such 'problems as” peace and personal freedom through
,pgéifical means. “"Paul Johann Feuerback’s perfectly convincing |
prbof of God gan today be transferred to the subject that has taken

. God's place in modern man's conseious, i.e., the’'state. The motives,
the processes, 'the mysteries that made man accept religion and expect
God to a¢complish what he was unable to do, lead him nowadays into
politics and make him expect these things from the state.'4

El

. However, today's biologicaivrevolution runs counter to the .-°
Augustinian totion of a secularized nature, which gave the "things of
this-world & poly of evil and visited the heavenly city with a
monppoly of virtue."> Thus, the imperatives of today's worldview
demanded” a resgnctification of 1ife~3hd nature. Heeding the command,
20th century man denounced the Christian heresy and brought fis
pyth-laden concept of heaven down to earth. sHe sought his salvafion
in'this 1ife and attempted to .turn his politics into a neo~-theocracy
where "God descends from the heavens to live and work amoilg men;
where God becomts the essenée of peace and freedom, but egpecially of
* 'Y democracy; thé symbol of a democratic theocracy in which the principle

-of the holy is infused throughout culture."® "The creation of an
etiological myth leads to an oBligation on the part of democracy to ¢ .
becomg religious. It can no longer be secular but must create its .
y religion. The content of this religion is of little importance; what
matters ig' to satigffy the religious feelings of the masgses; these
N feelimgs are used to integrdte the masses ints the national cdllective.
“  "We must not Helude ourselves: When one speaks to us of 'magsive
. democracy' and ‘'democratic participation,’ these are only veiled terms
‘that’ mean 'religion.' Pafticipation and unanimity have always been
characteristics of religious societies, and only of religious
societdes,"’ , N

-

"Among the many basic definitions of man, twp are joined together
dt thiz point: homo politicus is by his very nature homo religiosus.
And this falth takes’ shape im active virtpég that can only arouse the .
jealougdy of Chq}gtians. Look how full of devotion they are, how full
of the.spirit ¢f sacrifice,. these passionate men who are so obsessed

. with politics.'™ Yet there was no yespite from the plaintive cries of
¢ sass 4inequities,’ Twentieth century man found the rhétoric of his
democracy as vague as if he wete confrontimg the belph;c Oracle. - But
why should this be so? It is precisely because 2,000 years later hef
. . A‘wz}k Lo
o . - v , S ,
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.. democratic model, The pit:izen 8 right to know ls ::hergby abridged

Pon
-
-

had no democ cy! « He had & neor_heoc‘}:acy to be sure, but it has come

to be ruled by the technocrats: N . . L
How did we come to sych a curious state of affairs? , Perhaps

it is because we have failed to meet the primary requiremeht of the

demdcratic eitizen: We have not used dur consclousness and our s

intelligence to determine the differenc2 between reality and illusion..,

‘,We have cothe m accept an.illusion of démocracy for the thing itself.

. N »
N . v

Let us re-examine thesge, three fundamem:al constructs- of our )‘ ’
democracy’, with this pnme req_ui.tement in miné and see 1if we can't s L

separate. fact frém faricy. . o . PR PR

[ .
LI . N N . I . N . ‘. '; A r“';l‘:“' .“
The question “of an informed pdblivv 1n the democraz:ic state, -\,“
présents a ¢lassic dilemma, Jdcques Ellul bdlieves that, 'On one
fact there can be no.debate: the need of demoqracy, in its present *
state, to make propaganda. . (Emphasis mine.) Historically, Etom the
moment a democratic regime establishea it,,self, prppaganda establishes
it8e€lf alonggide it undexr various forms,- I'hi,q is inevitable, as
demotracy depends, on public opinion and competiciOn bet:veen parties
In orxdet to come to power, parties make propagandz to gain votera."é s )
On ﬁhe other hand the democratic citizen cherishes his belfef, that he .. -, .
gets first hand, reportage of evetts.free of blased editorial censorship. N
The citizen keeps a watchful eye on the news media in ordar to inspre
" his. right to know the faccs ag the’y happen. Y i

o
’

. Ih the area of political, activicy, the medi.a's ‘information and ,
‘data must, of course, originate with the source, which is the state . - .
"feself., Returring to Ellul'd notion ahpve; that the party mst . DU
produce propaganda as a necessity to .the ‘internal ],ife of a democtacy, o
it becomes clear. that the informatien, disseminate& by. the state must ..
siszuse the, fac;s of events with the official party. 'lin.e., EfluL gies . :
.on tp 84y t;'hax: "This state-pzoclaimed truth must be éll-mnbtaeing. .

. Thé™facts, which are becoming. Gofe and more complex.are covering, largéy”
segment:s of life; thus the, system iato thch they are arranged must .
gover all of Ii,fe. ‘This systep must beopmé the complete Answer _to, aIl .

Ll . .questiqns occurring in the citizen 5 cgnscience.',‘m Ihua the. democradc
. .st;ar_e its-elf becomes a .méchanism of prqpaganda ot so much beqause

“of malive or avar;[ce “Put simély because .of the igherent req;xirements
of_ the aévefsa’ry party dystem. 'I’his, of cqurse, 1is_a profound. departure
from the gonptitutional and ideologigal framework of the classical

in tt;_e managemenﬁ: editing ami censérship of, poﬁtica}. eVents, by. the
st.\at,e. . oo o co ’

cr » 0 6 . . * . i

g i Hsing the armed canflict in Viemam as :,lust oné exAm'ple, we find
“that many of those who challénge(d) the facts as presented by the ‘
Président were int.erpret.ing events without the benefit of information

. .
. LIS “ ,




, .
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’ . ¢ |

available only through official channels. ' Thig is one of the oldest
of diplomatic dédges. And history testifies that precedent (was)

on Mr, Nixon's-side; mosf. American pi'esidents have found it expedient
to cozen their constituency when faced with the necessity of rallying
pépular sugport ‘for an arduous course running counter to popular, .
desires It would appear then, that in this instance, expediency
and democracy are mutually exclusive terms. Frank Herbert writet‘,

in The Santaroga Barrier, that 'ithe ‘autside’ works pn the temporary
expedient. You mugt know that And the temporary aIvays turns into
°the permanernt,.somghow. 'rhe ”temporary tdx,* thet nfecessary little wae,

Ny

e

.~

. the temporary bfital.ity tha‘t ‘gill ceasg as soon ag ce.rtain condltions .
» end,. . ., the governdent agency created for 'thé permanent. interim. -, ;. delz,
. The expediency of censorship, i‘nfoi"matiomavailable otly through ', e
officrial channels, courses running counqer to popular desires, an. . - .
_in,formed publfc” ) L . . = g
\ - , e . S .

Y .

"'( ' " J“. ’ : ‘ . .!‘-‘ ': o, e .t
L Considering the’ secpnd cpnstruct alt‘ernati-ves “of direction, : oo
w . léads us to a diseussion of another aspect of prppaganda in a democrat'ic
'» v (technocratic) society LT e, - ;. .

44 & A ggr vt . . LY » : L e
. ? . In today s tech@logica]; world of e:kternal competitio?& and N T
+ .internal -pressure, efficiency has -become the primary aim: efficieﬁcy : i
s has become"the sole 4&r:.ia‘.erion of = government's legitimacy, "Thus ..’ LIPS
we cah formulate ankther consgruct with regard to cqontemporary pp!i,tai_;:al
NN affairs efficiency renders’ our choices morxe limited. Jhe political .,  * .7 «
man cannot choose betweeqyzhat is gbte or lesg effficient, The choid’e . .t
Y 1is madeé independentlay'of hil, Because he may err in, evaluating a’ ;s
. situation, he must take recourse to.men who' are more competent than he-, ’
,.and .place the choice in the hahds "of techniéians.*13 "We would do well
to note "that the study of propaganda myst be condﬁcted. within\?‘.h.? - '
context of the techunological -society. opanganda is called apon to ”oy
solve problems éreatad by technology, to play on maladjustments,ﬂ and * .
to integrate the individual ‘into a technological world In the midst
of increasing lﬁechanization and technolagical organization propdganda ,°
is ‘si,n;plry' the means used to prevent these things as bei.ng félt as too »
* oppressive and to jpersuade men to submit with good grace "4  More - ’ v
important than official, governmenr pr;ppaganda igs the phenomena of . '
"sociological propaganda the group of manifestations by which any
society seéks to, ‘integrate the max'imnm numbér of individqals into
itgelf, to unify its members behavior according J;.o.& pattern, to spread ¥
' its style of 1ife abroad, and thus to impose itgelf on other groups"’l N

’

1 LN ’ ML ¢

[

.

Thig style of persuasion expresses itself 'ih.a mu]ftitude of
* ways: in advertising, in motion pjctureg, in televigién, .in techndldgy
" in geheral, in education, in publications, add in social services, o
cagework, and settlement houses. Although’ seemingly nnintentional ]
all these activities acé‘&n concert to create a general’ conception of , :
gociety. The American Play of Li£e ",rhe propagandistic nature of thih
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. 'pl}enomenon is seen firecly in comparison to traditional "pdlitical“ S
. " propaganda’s mechanisps use of stereotypes and prejudices, and the . .

* stirring' of emotional feelings to promote action. And' eecondly, in |, .
t:pe end,. the action is integration;-conformity; the need to present ’
A unified front. Just as with.intentiomal "politicadl" propaganda,’
the result is the propagation of behavior and myths: the indoctrinatioan
of the inditidual as to what is good and what is bad. Thus the whole J
social fabric interacm to ‘cduse its citizens to express the same basic
nottons and te adopt a'particular way of life. Totally immerged in the

"' ¢ goctal. context, *the .citizen emerges with a fully’ .established pereonality ,

. struc,ture, His beliefs, his attitudes, his ethics, indeed his ;
percegtion of’thé world is a ,produck of his gyubblie environment.
‘The resu.lt is’ that the,actual cond{tion of man's 11fe matters little,

‘ . As'long ‘as he thinks he ig indigputably well off, then his "way ‘of Tife"
o .becomés *thé basis of hid values. Qpige naturally the citized who uses
. a. "way of 1ife" asra crikerion of good and‘evil is-1€d to pakd alse
) judgments in’ conéonancé wich this pre~established realﬁ.ty . ~' o ‘.
- . As thq American Way of I,tfe is marketed to ‘the world a3 the “ o,
o crownd:ng achieVement of civilized 'man, so it alko" appears to its .

tieiZenty. ‘It follovs' then, that eve_rything that expregees this
particular 'way of 1ife, ;einforces P a.ad improves it, ig good;
. : everyr.hing, that tends 'co dis:urb, critigi‘ze, or deet;ro'y it, is. bad 16 - .
. 2 .

¢ . . -

>

" . In this framework :here can bé no u:,ue alten’ratives of direction,.
) * for ‘the citigen is truly,peychologichlly batred from .even per;ceiving »
. al:ernatives hat, rup, counter to, his ,belief systems, IA thig framework -

ot his altei-nadves zrte 111usfons, for’ the énd is a foregone conc,lusion .

., ¢ and thé-rhetoric of means uerely a m&ndrake, et AOARD R
. N 1 ” -“' .:.,- ‘. A 4 T P -‘ *.‘ " ' Lo ;/
L 3 : o" * . i - I '-‘ . ' III ‘ ‘ . - . . ,
" . o .‘ bl . . - » ? .
e 5 . Moving to the t:hird and last ¢épnatrutt, means “of expr_eeeion, ve
y ‘will try to 'deserm‘ine thé.actual axtent to which we, J:hro,ugh fur "”,
o . ballées and ‘ou? elrected representativee, control the dirgction of .the . .
L ,state, T .)_ o » o .4.”,
e . 3 - In ‘nie work The' Political Iilusion, Jé.cques ElIul "rejecr.s rhe

tdea that 'in democracy as we know it 'che | peaple . control the state R
."with *their bdliotg. ™ They dq, he says,. control to some g¢xtent who is,

+* .on tgp og, the pyramid, but that does not fiean, control of. the state.

. The elgéted representatives haVe ne way of controllin_g—-—or even W e

. " thor ghly, knowing--the' behemoth _beneath, chém nl7 2o L
. Perhaps 2 brief ,,r.;‘ev.iev of recent French histo:y, ag a g;odel;, .
will help fo'put this notfon into patephctive. 1t-widl be~recatled S
// thét feudal soclety was made’up of mumerous political decision, centerd. .
e The local, powers were autonomaus and ‘#ét thefr- own needs-by ,ttfeilf ovn . ..

‘ °  means and were large‘ly res"ponsible ta chemaelvés. However, the . W e
. multiplicit:y of righte and rulinge cauaed Jisorder and incessanx, ) s
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R couflicts ith resulr.ing disagvantages for r.he popular.!on *Copgnceq v
that the o:Iy solition to ,the ‘strife wag singlené’ss of nhe‘ centye LT

; decision, the King mved “in that direction. ¢ £ter arPt; in’ the ,humpn A

. “bédy thé hwain #as the will's.one and only, cénter!, _Behigd: :)}'g-,_ P oo
""" monarchic vied, that nothing in r.he nation fould fum}ion erlg ' e‘ .

,unless there was one and only ¢né,method -£br maf;ing decisiand] tR&7 o, t-

.al} exigting polit £l ingtitutdons becaue .t‘he 1nszrumen.v§ of THe . ‘-

i . ",
. c'enr.ralv will' Authoritarj:anisn,begaﬁ its r#,se as ho,zh a g‘roduct arrd e m
.. car device ‘of ! implexnenr.iag’ central'isxg i L W ”'; RIS TRIN
. S0 i _,_ IR .?. RPC

N o T
: RAY Y about the. satie time :metber 17bi‘103o’bhi.c notidn, rat.‘j.,onaliem,«.- e

.. as beginning to pake ity presence kncsm ;}.‘he ;joc!t‘fne'g-*of- Spdf}osa ;2. '
_r and Descartes;' .were applied’ o _Q;Slitica with ﬁhe-be“lj.ei thag, law and;' e

", the state mist be based ;on x:eaaon ‘and tat:l,bnnlly vorgax;fzéd, ’thute, ." ’_ .

.. whose ‘rational chag:acr.er wass discovared by 'the scienice of. the- tige,, . . D
.Yecame the mpdel.. Rar.ional -spol}.r.ical ins,&ilufgonswoulﬁf confgrm”ed |
. ha:ure, 4dnd hence, Rhe more jus!: and wore efficiept..’ Suxe}y, politi-dal

’ prn‘ulems <could ke, reduged ta ,maehematice..‘ "Fq:om thea.ou, ‘administrati,ve . _.~; .

. sitixg vere to becomg abstragt’ and. £5 ‘tury ‘{ogo, ﬁerfectly Yatiodal «. 7, .
. .organizat.lonal systems; andncorree-po‘ndg,ng,ﬁxeo,ries were propotnded, e,
¢ The- ain yas to combtruct a per’fee;ly cqotdinated ‘maching; afagle, v
\hierarchized and cohespve,, 1n whidh ‘thd’ Htmmrhe.lemen& Vm,\l;d' be raduced

1r;o & minimm; to ‘éstdblislf a 'mechahicel adnstxristratidn “thdt was s e e

a.nouymua and Wuld eliminate, evary. eleqe‘a; qf changeeaf‘fgrdeﬁ .by K e

ey
R .‘n’ ‘e . v.' w o,

- 'A'- Ty 'Thege event;p were no\: ,cha ﬁqzk gf Hﬁdlia‘félli:hno buz xatfiet . _.'.'-

AR Tn r.he fat:e q‘.f;" rgtionaiiam as‘the‘ pe'ivnsive wgrldvi.eﬁ; ‘the., S g s
o FrencH revolutiop chme and wenf,, muze cons:itﬁtima’l theories wke :
A mdijbed .a, ruling social- -category olj,khed’ d.'oper form, of pqlitics

Wl sbbsutn;ed for’ apéthér, mﬂgng qudemenf.ai iﬁn

¥ ..+ Bichileu to, the.repyplic of the Jaéébians ‘and 'the Directory gid wt e T
. e egfégt the growing. txénd. toward tatioced,;pm g paquiremen‘ta a

.
-4, .-.-~\. v A

.:" - L
, ‘:m;og{o:e koazg?c u'z'xl:ing ip i’bg_mﬁpg,ﬁf.a Cmcér Cultute, Cal e j-
.. deecrﬂ;es “thee. tec’hnpcfaty 'as that sotisty Ag'vhich those’ who, wem .
PN ,jpeuﬁy nhems,elwes b ap;mai wzte.d'miml qxpgr.ts wha, in‘ ti;m,. S

. -

- doctrine-of cent;alism emerged'.\ A new. ordez ‘was envigidned, In ﬁhic,h TN =
A

., i«dea.s pa.ésions senr.ﬁnents,,’ ok persdazil interesns nl o S e
. O3 "

\ tho,.cpurde of, pplitical .~ - [
.. Power ghanged.. The transitiop froix the medatchy .og bolds XIV and "~ . T4 4

S cenr.ulf%m angd Buf:ho;s,:ar;anism. The organic deyeioimenr, ‘of t'he Frem:h ‘ ‘
.‘a:at;e dondnued viztually unaware.of the ;nulan ch@gee RN I

et ’nms, oot g ratfoﬂaisism demmded 't:hq cwaﬁoq oﬁ e S S T
gem:a‘ﬂze&/aut.hoxmtlar; gtale, g0.'toay, the trouth 'of ‘stfence, . the © 177

7. Fichuures of a gebmerritally {ncteasing poputanton, and the. maunrm S
e revz:}utd.ou pzo the mel to ;:qncinue. the grawh} o a-tecﬁnalogical e e
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: et ok, s

) * Yhe fruit’ af practical, effici.\ent_, «and %qason,phle;;aen segking ot LN
L make ?:he er.ar.e app'ﬁmtus*ag effé[eiem: -:».xs pos.szibl'é N .‘ C.ow )w o
L . v'.‘ . . n-\,_ :, (.‘.""" S

(PR
U Y PR -, .
. ree '




vy

N P -

as” a

jusgify themsélvee By appe’al to sdentifi fprms of knowledge‘ And
béyond ‘the authozity’bf science, there is appeal "20. Roszak goes .
on’ to say ﬁhaa: “ithin this teehnocracy, e citizen, confrontéd by

Bewilderi‘ng bigness ‘and- <‘.omp1ex:1;t:y}3 finds it\necesear,y to defer on all
.. macbe.ts to .those';rho know better.” ]

v <

",. ~

Buc; uhat bas Lhe foregcri.ng to dowgith the validity of the 'ballot'.
means bf expression; as an instrumeat of Change? It is sibply

-+ employed in an eff?J:r. to illustrate that to change those in office .is
'. to chinge ‘nothing.® "In the present ‘generation, it fs the 2nd and 3rd

*level

.Eigurea iike McN'amara. who are®apt to be the r.achnocrat:s par

“excellence: the men who stand behind the officlal facade of leade.rship
,and whs cm‘tinpe thei_r work deéspite all. supe::f.tcia}. changes of:

«

" overnment. HcNahata’s tareer 4s almosﬁ a pharadigm 6f bur mew “eliriat -
, inadagerialism. from the head 6f Ford té hea} of the-Defense Deparl:ment
. vito’ Head of the Vorld Bagk, The final step

1 ‘surely be the.presjidency

o£ one of our lzgrger universities or founda s. Cléarly it no onger
mtte:s whal 2 mahager manages; it is all a trer of juggling:vast
magni-cudes af t:hix;gs. money, n;issiles stu nts‘,,._ .‘“{,. ST

.
1

1",

o @ mani
,' cult:n‘i‘

culturq’ o PPN

Iaur:eatx(;r.acy'?’ Yo

. ‘ . - . Y T -
e L ‘In xeﬁiw chén, e, may “f1nd that the Tealities'of sur bagic ~
| consiructs for defnoetapy are only a kajeidos¢ pe/of interIockipg .

ﬂlusibns i Y el

- l,,—l, ‘ye . :' . " . . . .
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An iﬁormed public’ In' the prgs,gnc_:g 0 censqred, ,edited and VI
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M:emaﬁives. uf direction" In che preeence of a pragrammed

. s, 't O ,u
a , K .

‘Méans df expte:saion‘? v ]_Cp tﬁé, Bkgseﬁcé' qf Hn.dmipptegt.v o,

’\

3 . J ..
Furc’f)ex, “¢he mvescigaﬁoh haz yielded among anher chi,ngs, N
fest antggonism betiveen Lethnoligy and, human. freedon. ' Sany, T
¢'which, 1n tHe inferests of e,ffi;c!,ency or, if the name of & ‘some

pqlitidal ox raligi,ous dogua,. geaks to. é;‘.andardizg the human . .,

+ be t;he

iidividual, commifts an outrage. agaihsft, man's blolbgical natyre, 23
“So 1ob!g ag. e'fﬁicienq:y vehairs the end g;andazdizihg and .oniformity
) 'vi.ll contmue .ta be the weans, s ,Iﬁang 2% efficiency 1s believed to

paqacea for

3}} t:he %aladig 9f t'ﬂe humdn .condition, Co—exier.ence
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for technology and freedom will continue to be purely a myth. In this
milieu democracy will continue‘its evolution to the neotheocracy;
20th century man's contribution to the pan~-history @f the myth. The
‘neotheocracy, like all previous religions, promises the road te true
happiness, true equality, true justice, and in fact, to true truth!
It offers certainty through efficient instituti¥ns: not just plain
human justice, but institutionalized social justice; not just plain
human equality, but institutionalized equal protection of the laws;
not just plain truth, but institutionalized exactness with regard to
fact! 1In an era where all problems are approached from the standpoint
of efficiency, the engineer, technician and expert would be the gods.
Technical efficiency for increased. production ultimately implies human
engineering for the control and management of dissent.
- - The resolution of this conflict seems to reside in the realm

‘ of beliefs. Democracy, simply, is not an efficient ‘regime and until
man can begin to come to terms with the possibility that merit may

. exist in spite of inefficiency, he will continue to exist in a political

illusion. What event is necesgsary to cause him to begin to question
the validity of efficiency as a guiding life force; as a value to be .
achieved by any means; indeed, as an attitude and basic moral posture?
Whileéifficiency is the ultimate goal, all otheg arteries of human
effectiveness will atrophy. ‘]

On demythologizing politics and achieving true democracy,
Jacques, Ellul writes, that "to me this appedrs to demand a more
genuine approach to democracy--which seems to me possible only by a
" reformation of the democratic citizen, not by that of institutions."24
And Aldous Huxley has noted, in Brave New World ,Revisited, that the
"first condition of a genuine democracy {s that it foster responsible
£reedom within small selfsgoverning groupe."25 Responsible freedom
implies that requitement expressed on the opening page of this -
document: If man wishes his democratic spirit to be realized, then
he should constantly survey his political rehlity, with his conscibdusness
and with his intelligence, and endeayor to determine the difference
between that which iy reality and that which is illusion. He should be
alert to the forces and the temptations that would drain off the
energies of consciousness and intelligence and divert them into qindless
compliance with the status-quo. In short, if man is to find some value
in the collective life, then the respensibility to the ideals of human ,
dignity is his and his alone. If he abdicates this responsibility, by
delegating it to another, or by accepting the promises of gome efficient
agency, he then, in efféct, gives up this model entirely, and should not
‘be surprised to find himself the taxpayer of.an altogether different
‘political reality. ° -
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THE -SUPREME COURT AND THE FIRST AMENDMENT: 1973-1974

o ¢ William A. Linsley .
- ~ ) University of Houston - d
d I3 = . - . P - . A
. . . -
s, .. I. The 1973-74 Term in Review
f‘ TR - " - ! )

* The Supreme Coyrt made little news with 4ts First Amendme t B
rulings.until late June* when the justices handed down a.half dogen -
cases ihvolving free expression, -Nevertheless, Warren Burger s . b -

. court was active thrbughout the term, affecting the First Amendment’ o
by what it-declinéd to take up along with those key cases singled o ., <
. out for certiorari2 argument and ‘decision. i s i i e
. ) N '
w 'y In @ Massachusetts case the Cdurt .chose not to regaxd a flag

..s8ewn on the seat of trousers as symbholic and, thus proteqgted co
_tion, ‘but in a Waghington case they’ found fIhg misuse to be Rro Fected

’ : exytession wher there is,po .risk of*breach of‘the peace. ‘ In other’
caseS%the Couit reiterated a previuus position that a_local ord
- cpuld not be ‘so broad as to excéed. the Chaﬁlinsky "£ighting wor
- ‘ definition;' announced that local staﬁdands for defin&ng obsceni
5 ] - are permitted but not’ requiréd; declareq that a group “which adv

vjolent overthirow as abstract doctrine‘mdy nat be»denied ‘a”place on .
S ant election ballot; insissed on demonstration of a subetantial .
o governmental interest as a condition pgétedent to pexrmissible .

censership of a prisoner s+ mails graﬂted newsmen no constitutiodal *

rightrof" access to prisdns Qv their” igmates beyond that ‘afforde
the general public, declared politiéal’ advertising to be unpro-
tected exptéssién on public transit vehicles; and held that a Florida -

"right-of—reply" statutory guarante¢ violates freedom of the press. .
. N . ’ A
) el " - II. Areas..of Special Interest s
- \: . - 3 2 ~
< . ' s "  Symbolic Speech

- Allegéd flag desecration and the enforcemant of state flag
abuse laws have presented perplexing problems for the high court
during thé recent court term. On the docket were seven flag cases
from New York, Texas; Connecticut, Washington, Iowa, Massachusetts,
%Case citations for the 1973-74" Supreme Court term do not appear
in this article because they are npt assigned until a time subsequent
: to the preparation of this material.
L, A v s 1 v H
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and I11inoi§ Flags were burned in protest against government
policy, draped obscenely in an art gaIlery, used to absorb the

‘" ,discharge frém a protestors nose, and sewn on the seat of pants.

[]

- * Since all states have statutes prohibiting flagkdefacing or ’ .
contemptuous treatment of the flag, it was inevitable that protestors : :
_and state laws.would cope into conflict and produce stickx cases for .
. Supreme Court ‘resolution. Essentially.the issue taken to the Court
_ has be2n whether ase of the national symbol to dramatize a protestor s
concern is protected from prosecution because he exercised ‘hig First
Amendmerrt right of free speech. L. . :

.

31

ot . Cases have been appealed to’ the Supreme Céurt by

) 1. three young women {in Rock Island, Illinois’ who were fined
‘. . and given probated sentences for burning a small flag.

e They burned the flag, they claimed, because it’ was literally
“ . - ,dirty and "it was dirty with blood from Southeast Asia and
= s, Blood from the student$ killed at Kent 'State." Issues

N certified to, the Supreme Cour; were‘ o

. s Does state prosecuaion for peaceful and‘%ymbolic
T . e, communicatipn of ideas through flag burning violate
- T Yo - the First Amepdment7 o L .
- o ) Can guilt for a criminal act-be,found when. there is ’_ .
". . -°% ., no breach of the peace and suych breach is the &, . -~
s, ) * "." ‘traditiodally declared purpose of the statute? .
s P . . (Pending. - Sutherland w. Illinois 292 NE 2d 746, . .
R Y TR % B 2 £ I B B . )
- . L] » LN
' 2. Patricia Farrell, a former University‘of Iowa student who ’ .
“was fined in Iowa City for burning a flag during a cdmpus
+ demonstxation agajnst the: Vietnamp War. Flag dESearqtion
even though defepded' as a eyﬁgolfc act of, political protest
. was prohibited uner Iowa Law. The court disallowed claims * .
that Iowad law prohibiﬁs tonstitutiondlly protected conduct '

! .‘ ’ ,and is inngtuous to legitimate gtate intérests. The
, *Supreme pourt was agked. to decide 4f flag burning, as a * :'.
', symbolic act of political protesty, "is protected speech and & -, ,
¢ if the flag degecration statute is an overbroad regﬁlation -
. . of First Amendment rights? e
‘ (Pending., Farrell v, Bowa,.209 Nw 2d 1o3f 42 LW 3337 )
v Ut .,
” ’ " , ; e . ® ' ) '
2 . 4 '
, v
. 4 : R ; .
v e ! - Y '
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3. a former Rice University student who received_an eight-year
suspended dentence in Houston following testimony that he
blew his nose on the flag, rubbed‘his genitals on it and .
set it on fire at a rally protesting the Cambodia invasion
in 1970. After conviction under a Texas flag desecration
statute which applies to "hard core" desecrators the alleged
violation of First and Fourteenth Amendment rights becéme
Lthe issue before the court.
(Appeal Dismissed. Van Slyke v. Texas. 489 SW 2d 590,
42 LW 3021.) , ) IR

{
Smith v Goguen (42 LW 4393)

*Two of the appealed rases have resulted in formal opinions by
the Court. The flag contempt case of Smith v. Goguen has proven more
curious than controversial as a result of the arguments chosen for s
inclusion in the @ajority opinion of the Supreme Court

Valorie Goguen was convicted for violating a Massachusetts
flag misuse statute which made liable anyone who "publicly treats,
cdntemptuously the flag of the United States." Goguen's prosecution
resulted from a small U.S, flag sewn on the seat of his trousers and
publicly, dispLayed Although the state supreme court affirmed the

" cogviction,, the federal appellate court held the flag contempt portion
of the Massachusetts statute "impermissibly vague under the due process
clause of the Fourteenth Amendment as well as overbroad under the ' '
- First Amendmen#." . - . .

.
-~
. ’ [ ¢

The Stbreme Court with Justices Blackman, Burger, and Rehnquist .
dissenting held. the.contempt provision of the flag misuse statute
unconstitutionally vague and overbroad. , However, they did not affirm
the lower court oh any Pirst Amendment grounds choosing not to regard
‘the* flag as symbolic and protécted communication. The Court majority

" acknoyledge that gince contemporary fashions allow for some informal
and unceremonious use€ of the flag, the Magsachusetts statute fails to
draw clear lines between those. kinds of nonceremonial flag treatment
that are triminal and those that are not. .

0
: ’ .

Justice Rehnquist predicated his dibsent on the belief that.
Goguen could not have treated the flag contemptuously without having
expressed any idea at"all. Thus Rehnquist found marginal elements .
of "symbolic ‘speech” in Goguen's display of the flag but conténded .
that this was not protected expression. Prohibition from impairment, ,
of the physical integrity of a unique national symbol was reégarded
as a legitimate right of Massachusetts, and took precedence over
"abstract, scholastic interpretations" of the Pirst Amendment. . .

-

-
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Spence v. Washington (42 LW 5148)

. | .
The appellant displayed a privately owned U.S, flag from his
apartment window. A large peace symbol fashioned \of remevable tape
was affixed to both sides of the flag. The appelliant subsequently
.4as convicted under a Washington statute which forb4d the improper use
of the flag. - Appellant in his own defense admitted that he put the
peace symbol on the flag and publicly displayed it in protest to the A .
invasion of Cambodia and the Kent State University killings. His .
purpose, he claimed, was 'to associate the ﬁlag with peace rather than
war or violence

because the Washington "improper use" statute was hely invalid under
the First Amendment, the Washington Supreme Court rei stated the
conviction. , . . *

Although the Washington Court of Appeals réGé(ied the conviction

AN

The U.S. Supreme Court reversed the conviction contending that -
the application of the Washington statute to the appellant impermissibly
infringed protected expression. The Court took note that’the flag was
owned privately, displayed on private property, and displayed without
breach of thiogeace. Since'the context of use may give meaning.to the
symbol, the text in which this symbol was used for purposes of , '
legitimate expression became important to the Court. The Court,
majority concluded that "given the protected charactér of his /Spence s7
expression and in light®of the fact that no interest the State I may have
in preserving the physical integrity of the privately-owned flag was
significantly impaired on these fapts, the cefViction must be
invalidated."

. ~— % . .

Justices Burger and White joined in Justice Rehnquist's dissent.
Rehnquist disagreed with the claim that the Pirst Amendment prohibits
state restrictions on activity which is in furtherance of other important
interests. In this case Rehnquist fined the state's interest-as
preserving "the physical integrity g%\jhe flag" and "preserving the
flag as an important symbol of nationhdod and unity."” The state, he
claimed, merely withdrew a unique national symbol from those things
which constitute protected communication'. -

’ ' . A

» Schools

Roth case . : ’
> When the case of Damiel Roth /(408 U.S. 564); Xree Speech
Yearbook (1972) 100~ 101/ an, assistant profesgor at the University
of Wisconsin® (Oshkosh) who was fired after criticism of the
university administration, reached the Supreme Court.in 1972, the
only issue presented was whether Roth had a constitutional right to
a statement of reasons for his dismissal and a hearing. Roth lost
that appeal but recently won round two with the claim that his freedom

of speech wasg violated. )

. N
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~ Roth had publicly criticized the administration for suspending
a group of students without determining fndividual guilt, Subsequent
to characterizing officials as authoritarian and autocratic-Roth was
fired. Although the Supreme Court without resolving the free speech
issue held that Roth lacked a sufficient property interest in his job
and thus was not deprived of procedural due protess, a federal jufi
this past year awarded Roth $6,764 in damages because the university
administration violated his frée speech. Three Oshkosh administrators
were ordered to pay Roth punitive damages from their own funds because
.they acted "recklessly or maliciously for the purpose of silencing
Roth' « | + ,
. . v
Subject to a final review by the Supreme Court the case so far
seems to say that administrators may not fire . teacher for exercising ,
the right of free expression, and when they interfere with this right,
they are personally 1fable for damages which they‘'cause. Personally
* - assessed punitive damages under these circumstances is precedent
setting, and the Roth case has not likely experienced its last day
in court. - . '

Meinhold case . ,

o ¢

In 0ctober the Supreme Court by refusi-é'to hear the case of a
"Nevada public school teacher let stand the teacher's dismissal for .
private comments made to hig family. 'The inescapable conclusion is ——
that until the Court holds otherwise a teacher's right to teach cannot
depeﬂd solely upon conduct in the‘classroom.

Alvin R. Meinhold after geven years of service was qischarged
for "unprofessional conduct" because he privately stated to his own
children in his own home that he did not believe in compulsory gchool~
attendance laws. Meinhold did not express his’views in the classroom
nor encourage his students to be truant. Nevertheless,.the Nevada
Supreme Court ruled that "a tcatler’s right to teach cannot depefid |
solely upon his ‘conduct’ in the classroom” and upheld the firing.

' Justice Douglas, who wanted the Meinhold [case reviewed cited

a previous oourt opinion which contended that teachers may not
constitutionally be compelled to relinquish the First Amendment ~ )
rights they would otherwise enjoy us citizens" (42 LW 3223). Douglas
cited a more explicit exercise of disserit which the court protected

in Pickering v. Board of Educationm, 391 ¥.S. 563 (1968) where a teacher
criticized school policies in Z letter, to the local newspaper. *

Douglas concluded "May Pickerfingrpublish his criticisms in the’ local
petitioner must keep his views selret

newspdper with impunity while ¢t
) from his children, lest they adopt them?" "
. . . ° 4
In addition to the Meinhold case the court either decline
hear the following cases, thus allowing the lawer court decision to -
.stand, or has yer to act, . - \
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Ruling below: No constituticnmal rights were violated by university
officials’who canceled a £ilm with a scene which depicted a
housefly crawling over a nude female lying on.her back. Issue:
Does the cancellation of a film to be shown as part of a joint
student-university educational and cultural program constitute
lawful governmental ecensorship? (Certiorari denied. Associated
Students of Western Kentucky Univergity v, Downing. 475
F 2d-1132.) ! .

Ruling bglow: Disciplinary action by school authorit J
proper where a student flagrantly disreghrded established” school
regulations with respect to sale and distribution of student
publications. Issue: Does a school district violate the First
Amendment when it requires prior to distribution on or near
——- —-school -premisesthatatt written watertals be submttted to school
“ officials? {(Certiorari denied.: Sullivan v. Houston Independent
School District. 475 F 2d 1071,)-

e
Ruling below: .A state university is acting conititutionally
when it expands mandatorily assessed student fees to support a
student newspaper, student association, and speaker's program.
Isgue: Are a student's First Amendment rights to free speeth .
and association violated by a mandaFory student fee which
conditions admission to his own state university and which is
used to support presumed freedoms under the First Amendment ?
(Certiorari deniéd. Veed v, SchwartzKopf. 42 1M 3232.) .

Ruling below: An Oklahoma regulatign prohibiting male students
from wearing long hair in bratds wgs held not to violate Pawnee
. Indian students' rights to free speech. Issue: Does a-hair-

™ length regulation unconsti;ugioﬂally viclate freedom of
expressiont for those who traditionally wear their-Hair long and

® in braids and do so as an q;presdion of pride in and‘identity
with their racial-cultural heritage? (Certiorari denied.

. Rider v. Board of Educdtion of Independent Schodl District

» No, 1, 42 Lw 3232.x '
. Ruling below: General damages against admiﬂistrators,were y

"disaklowed when in good faith and without malice they tgpiinated °
* the employment of an associate proféssor who was recommended

fér termination in reprisal for the exerci%e of protected

expreséionlunder’the First Amendment. Issue: Is a tollege

proféssor whose employment'at a gtate college was terminated

in violation of his constigirtional rights entitled to com-

pensation not only for salary and éxpenses ‘but for humiliation,

injury to reputation, and disruption of career plans?

(Pending. Smith v. Losee. 42 LW 3364.)

. et
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Ruling below: A state university may not interfere with
publication and distribution of a student literary magazine
with "four letter words" not, used in a sexual gense but to
convey mood. Issues: Do students have a sufficient proprietary:
right in a departmental magazine to rgquire that articles be
published therein?- Does the FPirst Amendment require a state
university to publish all articles submitted or may it exercise
. the discretion allowed publishers of private magazines?

. (Pending. Fortune v. Bazaar. 42 LW 3504.) . ,

Issue: Are students exercising constitutionally protected

“ . expression when they distribute literature whigh' containing

' earthy words relating to bodily functions and sexual intercourse
might produce significant disruption of normal educational
process? (Pending. Board of School Commissioners v. Jacobs.

42 LN 3546.) \
Ruling below: The constitutional rights of students and faculty™
Iere not abridged by the application of a Georgia criminal

respass statute which was applied when they presented a protest
N petition to the university president and disrupted employees
' when on request they refused to leave. Issue: Does a state
trespass sgtatute which does not distinguish between public and
private property deny students and faculty. free expression
rights on the property of a state institution’ (Pending.
Alonso v. Georgia. 42 LW 3613.) ,

»

k2 .

«

Fighting Words* : °

\\\\Lewis V. Cit;jgf New Orleans (42 LW 4241) . ///////

. L The Supreme Court in 1972 remanded the Léwis case, 408/3 S. 913,

‘ + back td Louisiana for reconsideration in view of Gooding,v Wilson, :
405 U.S. 518. The appellant had been convicted of vidlating a city -
ordinance making it unlawful 'to curse or revile or to use obscene . )
or .approbrious language toward or with reference to" a police officer

- in' performance of his duties. Gooding v. Wilson necessitated that the
Louisian¥ Supreme Court narrow and define the terms of the ordinance so
that their broad sweep would not exceed the constitutional definition -
of "fighting words" as anﬁounced in Chaplinsky, 315 U.S. 568 (1942).
Nevertheless,,the Louisiana court took the position that the ordinance
was narrowed to fighting words uttered to specific persons at a specific
time and, despite the Supreme Court recommendation, the appellant's

- £onviction was affirmed againa i P

-

In 4 6-3 decision withlBlackman Burger, and Rehnquist dissenting
the Supreme Court reversed the decision of the Louisiana court and held
the ordinance overbroad and faasially invalid under the First and
Fourteenth Amendments. Justice Bremnan, who delivered the opinion of the

Coutt, declared the ordinance to be equally "susceptible of application
. ’ . '

O
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to speech, although vulgar or offensive, that is protected" by the
cohstitution. The fear enunciated in Gooding v. Wilson was regtated:
"Persons whose expression is constitutionally-protected may well

. refrain from exercising their rights for fear of criminal sanctions °

" provided by a statute susceptible of appligation to protected

expression.” The potentiality for abuse by a statute which receives .
a virtually open-ended interpretation necessitated reversing the o]
judgment of the'lower court. The overbroad ordinance on its face and
not the appellant’'s condyct was held to constitute ‘the standard for” .
guiding ¢onduct. ) . . L

The dissent referring to findings of statutary "overbreadth" .
and '"vagueness" called these "result-oriented rubberstamps attuned
to the easy tne imagined self-assurance that 'one man's vulgarity is v
another's 1§iric.'" The dissent found the uttered speech to be , '
"plainly" profane, "plainly" insulting, ahd "plainly" fighting and
thus within the reach of the ordinance.

The Lewis case, 1974, caused the judgment to be vacated for |
three other cases which were remanded for action consistent with the
Lewis case} > ' ’ -

e

Rosen v.}Cakifornia,* (42 LW 3086) )

Ruling below: When the defendant in protest of a police

search of his person said "I don't have to, stand for that e

fucking shit" and "I don't give a fuck,” he could Be punished °

under "a gstate statute proscrubing "offensive conduct." .

Issue: AYe provisions ofggpenal code which(?rohibit digse of

vulgar, profane or indecent’ languafe in a lodd or boisterous

manner within presence or hearing of women constitutignally _ T
. valid? ¢ * Y . " W v
' Karlan v. Cincinnati, (42 L¥ 3321) ) .

. Ruling below: The defendant was properly convi?ted under ‘a ,
municipal code provision prohibiting conduct "with the intent
to abuge or annoy any person." The defendant, when asked by
police why he was tampering with.a car, told police in a
bojsterous manner "I hate all of you fucking cops. . .get out
of my way, you fucking price-ass cops. . ." Issues: 1Is a

. municipal code provision makidg it "unlawful for any person to'
. willfully conduct himself or herself in 4 noisy, boisterous,

rude, insulting or other disorderly manner with the intent to
* abuse or anrpy any person" so vague and overbrgad that it . p

restraing freedom of speech? In particular is the restraint

valid since it was applied to activity which occurred b&fore

the court narrowed the class of speeth not entitled to con-

stitutional protection? . . . ”

= o
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Lucas v, Arkansas, (42 LW 3321)
Ruling below:. An Arkansas statute which specified the kind
of "fighting words" beyond protectiph of the First Amendment
and which was narrowed.to only "fighting words" by state court
decision is constitutional. Issue: 1Is a state statute void
for vagueness if it prohibils use of profane, .violent, vulgat,
abusive or’ insulting language which is calculated to. produce i . -
anger or a breach of the peace? P . . UL

-
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Obscenity” ., o ) . L,

~ - e,

In June 1973 a Supreme Cour¥ majority sa1d that local) standards P

———— ]

"ot propriety should apply In determining what is.obscgne, and tﬁéy. Y -

removed the strict requirement that for a work to be judged obscene ’

it myst be found utterly dithout, redeeming'social value.

Natiqnai

S-

communi ty standards for defining obscenity were .abandoned in [favor of
local standards even if local standards varied from community Xo . -
community and‘eéep 1f they conflicted. But im June 1974 _another” '
dimension yas added to the confusion when the €ourt held unanimausly - .
that local standards are not invariably right. and apply only. when they
result in the banning of patently hard core sexugl conduct (in reality
as perceived, by the Supreme, Court) , The mere coneideratiqn of T A
Jenkins v. Georgia (42 LW. 5055), meant “that the Court yas, “in effeet, . ", |
+  admitting that it had yet go escape, from its unwantéd' role as- the . " .
. ° nation's chief censor. NeVerthelees, the Jenkins case provided the ' vl
Supremé¢ Court xith an opgorbunity to clarify and refine the ob5cenity :
standards first announced in Miller v. California, 413 U 5. 15 (1973) -

i . Billy Jenkins was convicted in Albany, Georgia‘for showing the
film "Carnal Knowledge." Jenkins' convietion occurred prior to the '
Miller decision and was based on the Memodirs test., 383 U.S. §..413, .
418 (1966) of ‘appeal to prurient interest, without redeeming social i
value, etc. The Georgia. Supreme Court upheLd Jenkins' convietion

" and the U.S. Supreme Court- assumed jurisdiction.

N

Justice Rehnquist delivered the opinion of the Court in which
Justicee Burger, White, Blackman, and Powell joined. Rehnquist
expressed agreement with the Georgia high court on a er of issues
T i which allowed clarification of the Miller standards. c;ﬂamely:
1. The Constitution does not require that jurfkscbe ingtructed
to vapply the standards of a hypothetical stafewide éommunig%, had o

v

~

Miller permitted but did nog require the use of Iwvcal

2.
§tandards ° o , o . ,
3. Miller holde that state juries "need not be instructed" to !

)

apyly national standards.’

.

~ .
z \ ,




stx‘uctﬁ.ons ;x:e‘ p;mper when ‘they direct jupors to apply
auda,{és".without spea(fying wh,ac "coumunity." .

- BN .

dac deber.‘mining "con&zfaporary comnni.ty standards" a sta
" hise cé_nside::able lar.imfde 'LQ fia;ning an abscenity statute. T
ot

,‘4, v‘/ e

alllel doea nq§ pefmit the Canluéion that "juries have -
dﬂ.eg. d’iseret;tdn in. duermi,ging what is/patently offepsive i
‘u *\) - " '3 »
: ‘Rehnqﬁiéé*aned that ;he'ﬂifler casa ‘provided a few plain examples
“-nf ﬁhat cauié’be éefﬁu&dvés _patent cgfenslveness~ and although such
“'did fot purpart T bé an zﬂ;ags.t.ifve catalog of what juries might find
g _‘.;'raeenz'ly cffae,nsivbL ﬂ.‘,xas certqimy dat /emfed to fix substantive
et d be declared obscene and thus

., v R *

bl 'Re' qis: fhrthgr ezaimed ﬁhat it would be at odds with the
: 5 mllet ;qse o ﬁmt a8 patentiy"offensive a defendant's depiction of
. a*Vedhn‘wiﬁﬁha_bart,midfiff Mgven, though a properly charged jury
1'unahiﬂﬁys}y agreed oft, a-verdﬁct of guilty." Since the camera did not
‘faeug og* aczﬁrs at sexually critical moments, since "ultimate sexual .
ratﬁé" qeré”only initimated and since nudity alone was not enough to
‘3@%2 m&fé&ial iegally obscene under the Miller standards, "Carnal -~
T Knpwledge" wak declated not to be a '"public portrayal of hard core
d_,,sexual cﬁnduct fot its own sake dnd for ensuidg commercial gain"
g a,,.‘whi!.zh g, ‘pomishable snder Miller.

1 v

" 3 -

o "I Justice Brennan‘wa;<§gined by Justices Stewart and Marshall in
‘én 5pin£on.which concurred in the revérsal of Jenkins conviction,
Ererman addeq, however, that as long as the Miller test remains in
‘effect "one cannot day with certainty that material is obscene
“until at least five members of this Court applying_inevitably obscure

Standards have pronounced it so." - \

Justice Dé;glas reiterated his view that any ban on obscenity
is prohibited by ‘the First Amendment and thus he concurred in the
reversal of Jenkins' conviction.

’

The Jenkins case appears to be a resumption the case-by-case
review which occurred before the Miller case amidst obvious disagreement
about the definition of obscénity. In Jenkins the Court appears to be
saying 'we 'still can't defife pronography to the satisfaction of
everyone else but we will tell you what it is if we gee it." The
Court did precisely’this in the companfon case of, Hamling v. U.S.,

(42 LW 5035). ) " p

Making it clear that they had not gorte soft on obscenity, as
reported in the press after the Jenkins decision, they upheld the
convietion of William Hamling and five other defendants for mailing
55,000 copies of an advertisement for ‘The Illustrated Presidential_

o
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. - ' Report of the Commission on Obscenity and Pornography. The obscene
ad included pictures "portraying heterosexual and homogexual inter-
course, sodomy, and a variety of deviate gexual acts."

)

After ruling that the defendants, although convicted prior to
announcement of the Miller case standards, should nevertheless receive
any benefit. available from a change in the law, the Court as in
Jenking proceeded to elaborate on the Miller case_standards:

. 1. The test for obscenity should be understésd in terms of the
"average person applying contemporary community standards."

- 2. Miller permits a juror "to draw on knowledge of the .
Womunity or vicihage from which he comes in deciding what conclusion
the average person applying contemporary community standards would
reach in a given case." i‘

’ 3. By rejecting uniform national standards the Court did not
. equire as a constitutional matter the gubstitution of some gmaller °
geographical area into the same sort of formula. Although a state "
could proscribe obscenity in terms of a statewide standard, they
need not. ) ’ )

. %. A lower'court could admit evidence of standards outside
the tr#al area if such would assist the jury in resolving issues which

they were to decide. \ .

: 5. Nothing in the 1973 tests for.bbscenity was intended as”
either a "legislative drafting handbook” or as a "manual of jury
. instructions.”

Although no other obscenity case of national significance is
before the Court, more tests of the June 1973 ‘guidelines are sure to
come. In the meantime the justices have stabili®ed into a 5-3-1
pattern amid sharp complaints from the dissenting four that the Court
has fashioned rules too vague to follow. Y PR

Justices Bremnan, Stewart, and Marshall have contended that
the Constitution forbids both state and federal govermments from
totally suppressing.sexually oriented matter, but that distribution
may be regulated. They also favor a ban on distribution to juveniles
and "obstrugsive" exposure to consenting adults. Justice Douglas holds
—- that the Pirst Amendment permits no hindrance of any kind to free
speech, ’ . .

The complaints about the effect of the June 1973 decisioifis
came as the Court majority routinely processed ob Eenity cases still

on its docket. In view of their 1973 declaration pf obscenity 5
rules the Court either remanded some cases for actfon in accord with’
their new views or let lower court decisions stand’ The Court:

e

Q ] 3o .
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1. vacated the Nebraska Supreme Court judgment that an
obscenity statuté was not unconstitutional for vagueness or failure
to prescribe enforcement procedures, Knowledge of the obscenity was
not required by the lower court to support conviction for knowingly
circulating and publishing obscene movie film. Affirmative proof
of community standards and proof of .the obscene nature of the film
had not be required. (Little Art Corp. v. Nebraska, 204 NW 2d 574.)

2. vacated the lower court judgment that under a Louisiana .
obscenity gtatute observation of only part of a film was sufficient
to determine obScenity, expert evidence was not required, and an
affidavit summarizing the film was sufficient to support a sgearch
 warrant. (Gay Times, Inc. v. Louisiana, 42 Lw 3261.)

— - 4"

vacated Alabama obscenity convictions which were affirmed
without opinion. Quegtions presented to the Supreme Court pertained
to the alleged violation of the First Amendment.when state statutes

. are used to convict defendants who gave notice of the sexual nature
of materials, protected jtwvenides’ from exposure, and did not force
materials upon unwilling receivers; to the determination of obscenity
in the absence of evidence of the elements of obscenity; and to the
use of local rather than national commuhity standards. (Trinkler
v. Alabama, 42 LW 3022,.3235.)

' 4, wvacated a lower court judgment which held that the '
government need not offer expert testimony, establishing obscenity.
(Groner v. U.S., 42 LW 3087.) . ‘

5. denied certiorari to a California Supreme Court case
which held municipal and county ordinances did not reéstrain
comounication expression by prohibiting food and.drink gervice
combined with entertainment by topless and bottomless persons

. (Reynolds v. City of Sacramento, 9 Cal 3d 405.) «

) 6. has under consideration a Washington case which raises the
question whether the First and Fourteenth Amendments are violated by
holding that ‘obskenity can be determined on the basis of pictures
independent of sufrounding textual materials. (J-R Distribution,
Inc. v. Washington, 512 P 2d 1049.): - R

To the dismay of serious publishers and film makers several .
states, acting on invitation by the Court, have been rewriting their
obscenity laws. Massachusétts now has a law that allows district
attorneys to order arrestson pornography/charges without a prior
court ruling on whether the material w n fact obscene. Generally,
however, contrary to the early fears of civil libertarians, the 1973
Miller cases and their strong anti-obscenity rulings have‘had little
effect, Initial hasslings, raids, arrests, and prosecutions have
passed and nothing much has happened gince. Smutty publications are '
still being sold and X-rated movies abound. The onset gf public

-
x 1 N
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indifference may make the complex issues moot as the national mood
points to Yustice Douglas' preferences for the uncensored and Justice
Brennan's insistance on the right of consenting adults to decide for
themselves what expression they will tolerate. Unfortunately for both
justices, however, neither will likely bé around when this state of
legal consciousness finally alligns the thinking of jurists with the

¢ realities of this thing "obscenity"--whatever it is.

—

Loyalty Oatﬂé

Communist Party of Indiana v. Whitcomb, (42 LW 4129)

" The appellants, the Communist Party of Indiana, applied for a
place on the Indiana ballot for the 1972 genmeral election. The
application was rejected for failure to submit an oath stating that
the Party does not advocate the overthrow of local, state, or national
goYernment by force or violence. The District Court on request of the
C st Party declared the statute unconstitutional and ordered
thg¢ FElection Board to place the Party on the ballot.

On appeal a Supreme Court majority held the loyalty oath
requirement to be in violation of the First and Fourteenth Amendments.
PreeSspeech guarantees did not permit Indiana to proscribe advocacy .
except where such advocacy attempts to incite or produce imminent
lawless action and is likely to produce such action. For purposes
of granting access to the ballot, a group advocating violent.overthrow

* as abstract doctrine was held not to be ipso facto advocating unlawful
action. Appellees argument that state regulation of .access to_the
ballot differed from other loyalfy oath cases was rejected with the
réasoning that '"the right to associate with the political party of
one's choice is an integral part”,of protected First Amendment rights.
In éssence the Court rejected the Board's claim that "at least for
purposes ,of determining whether to grant a place on the ballot, any
group that advocates violent overthrow as abstract doctrine must be
regarded as necessarily advocating unlawful action.” ) s

Justices Powell, Burger, Blackman, and Rehnquist concurred in,
the result but disagreed’'with the reasoning. Since both of the major
parties were certified without submitting the required loyalty
affidavits, these justices contended that discriminatory application

m Of the Indiana statute to the Communist Party denied them equal
protection under the Fourteenth Amendment. They did not Vview this as
a.Pirst Amendment case.

’
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Prisons

oy ee— —_ ¢

R

Procunier v. Martinez (42 LW 4603) -

3

When prison inmates challenged mail censorship regulations which
prohibited inmate correspondence that "unduly complained," "magnified
grievances,'""expressed inflamatory political, racial, religious or
other views or beliefs," or contiained matter deemed "defamatory" or
"otherwise inappropriate," the District Court found this regulation
violative of the First Amendment for allowing improper, suppression

- >

‘ The Supreme Court affi?med the judgment of the District Court

ERI
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and neld these regulations "invited prison officials and employees

to apply their own personal prejudices and opinions ag standards for
prisoner mail censorship." The Court indicated- that it could support
prisoner mail censorship as a permissible restraint on otherwige
First Amendment liberties providing certain criteria are met. First,
an "important or substantial" governmental intenest (security, order,
or rehabilitation) unrelated to the suppre§sion-of expression must ..
be furthered. Second, the effect on First Amendment freedoms must be
no greater than is "necessary or essential" to protect the governmental
interest involved. -

-

Justices Douglas, Brennan, and Marshall joine& in concurring
that the Pirst Amendment is foremost among the Bill of Rights for both
state and federal prisoners. Douglas concluded that "prisoners are
still 'persons' entitled to all constitutional rights except and unless °
their liberty has been constitutionally curtajled in the procedures
that satisfy all of the requirements of #fue process."” ,

.
I3 . "

Pell v. Procunier (42 LW 4998)

¢

$

A manual for the California Department &f Corrections prohibited
newsgathering through interviews with'inmates specifically desighated
by members of the press. This precaution was taken when violence ' -
resulted after face~to-face interviews resulted in some inmates .
receiving disproportionate notoriety and influence among their fellow
inmatea. The plaintiffs contended that "irrespective of what Pirst
Amendment liberties may or may not be retained by prison inmates,
mémbers of the press have a -congtitutional right to interview any
inmate who is willing to speak with them” providing prison secdurity
or other substantial interests of the corrections system are not

L3

jeopardized., .

- The Distriéﬁ:ﬁoucs_helé—thet the provision in the manual
prohibiting fgce-to-facg newsgathering from designated inmates by
journalisty violated the comstitutional rights of inmates, but the
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rights of the press were not'violated because other means of
conmmunication were preserved. R -

‘ On appeal by the prison officials and the journalists the -
Supreme Court reversed the finding for the inmates and upheld the
District Court's dismissal of claims on behalf of the journalists.

A N
Td%’Supreme Court (Stewart, Burger, White, Blackman, Rehnquist,
and Powell in part) held that any restriction on inmates free speech
rights must be balanced against the legitimate interest of the state
(deterance of crime, rehabilitative quarantining, internal security),
Since alternatiVe means of communication (mail, visitation rights) v
! are open to inmates, their free speech rights have not been, violayed.

: The rights of the press are not infringed because they still retadin
access to information available to the general public, and the First
Amendment does not guarantee the press a superior right of access.

.. &
Justice Douglas ‘dissented and was jdined by Brenman and B
Marshall in his claim that the state cannot "defend an overly broad
restriction on expression by demonstrating that it has n t.eliminated -
expression completely.” Douglas stressed that the inmates with the.
support of the District €ourt properly contended that the recognized
necessity to limit wedia interviews is not justification for an

. absolute ban on such. Douglas found the only issue tp be whether a .
complete ,ban on interviews with inmates selected by the press infringes
gn the public's right to know by exceeding that necessary to impose.
reagsonable regulations to effectuate prison discipline qu order.

Saxbe v. The Washington Post (42 LW 50065 <

\ When the Federal Bureau of Prisops prohibited personal interviews
between newsmen and individually designated inmates of federal prisons,
this was held not 'to be an abridgement of the First Amendment "since
it does not deny the press access to sources of information available
.to mémbers of the general public but is merely a particularized

- application of tha general rule that nobody may enter the prisopn and
designate an inmate whom he would like to visit, unless the prospective
visitor is a lawyer, clergyman, relative, or ftiend of that inmate."

\ - : .

4 «

Civil Rights

(Lehman v. City of Shaker 'Heights (42.LW 51£6) - ,

io

.'N‘l Lehman, a politician, was refused advertising space on-city
transit system vehicles. Lehman challenged the constitutiohality -
of a municipal policy which prohibitéa politiéal but allowed other ’
types of advertising. The Ohio Supreme Court held that Lehman's
free speech and equal protection rights were not violated since a
public transit system is not reqy;red to accept’paid'political .
advertising for display purposes. , ’ . )
Q ' g B - % .
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exercise of editorial control,and [judgment."

f .
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The lower court judgment Was affirmed on appeal. The Court
majority concluded that card space on a ¢ity transit system vehicle
is not a First Amendment forum,” The city's discretion to display
less controversial commercial and service-oriented advertiging
minimizes chances, of abuse, appearances of political favoritism, and
the risk of imposing views on a captive audience. -7 \

- Justice Dpuglas found himgelf in frhe unaccustomed rule &f
concurring with Blackman, Burger, White, and Rehnquist but filed in
a8 separate opinion the position,that public transit vehicles are not

.a place for discussion and forced expresgion on a .captive audience
but only a means of tramsport. |, : .

. ¥
L

’ ’

: ul — Newspapers— )
The Miami Herald v. Tornillo (42 LW 5098) ,

The Miami Herald refused to print Tornillo's replies to /
editorials critical of his candidacy for the Florida House of
Representatives. Tornillo brought guit unde a Florida "right of
reply" statute that grants a political candidate a right to equal
space to answer criticism and attacks on his record by a rewspaper.

The Circuit’Court declared the statute an unconstitutional infringement
on a free press and digmissed the' case. The Florida Supreme Court
reversed the decision and remanded the case for further proceedings.

A unanimous Supreme Court held that the statute “violated the
First Amendment through government compulsion on a newspaper to
publigh that which it chooses not to publish. Justice Burger concldﬁed:
"Even if a newspaper would face no additional costs to comply with a
Sompulsory access law and would not be forced to forego publication
of news or opiafon by the inclusion of a réply, the Flayida statute
fails to clear the barriers of the First ndment because of its
intrusion into the function of editors. .f?eJ The choice of material
to gQ into a newbpaper, and the decisions made ag to limitations on
the gize of the paper, and content, and treatment of public issues -
and public officials—-whether?fair or unfair--constitutes, the

.

* 1 " " . 'Y " ¢ 2
Defamation " i . ~
! ) FO ) - * :
In late June a sharply divided Supreme Court in two -lengthy,
complicated, and circuitously rdasoned cases reversed lower court .

defamation convictions, '
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Letter Carriers V. Austin (42 LW 5105) . ,
N
T T Virginia 1ibel laws were used to impose sizeable damages for
public expression (of contempt for "scabs") during a heated organizd- A
tional drive. The appellees’' names were publishéﬁ in a "List of Scabs"
together with a definition of a "scab'™ as a “traitor." The trial court
interpreted Linn v. Plant Guard Workers 383 U.S. 53 to allow damages
providing the challenged stagsements were made with "actual malice"
defined as "actuated by some sinister or corrupt motive such’ as hatred,
personal, spite, will, or desire to injure. . . with 'such gross
{idifference and recklessness as to amount t8 a wonton or willful
disregard” of personal rights. ’

) Justice Marshall, who delivéred the opinion of the Court, ‘noted

; ——that the Linncase held that federal law pre-empts state law witen the
state seeks to penalizg statements in labor disputes published without
knowledge of their falsity or reckless disregard of the truth.
Consequently the lower court both misunderstood Linn and failed ti/(”“
offer protection to expression in labor disputes as récognized in
Linn. The. use of the epithet "scab" wad literally and factually
true, common Parlante in labor disputes, and protectdd under federal
law. The yse of "traitor" was not to be construed as fact since it
was used in a figurative semse to announce strong disagreegent with
workers opposing unionization. . .

Justice Powell was joined in dissent by Justices Burger and .
Rehnquist. He contended that the publication clearly claimed that
appellees lacked character, had "rotten principles, and were traitors
to God, country, family, and friends." Powell was distressed that s
"appellant’ makes no attempt to prove the truth of his accusations,
contending instead that they were mere hyperbole'involving no statement.
4 of fact." The majority was in error, according to Powell, because .
“the union did not merely voice its opinion of zspaﬁs' generally, it *
t 1dentifie€ these appellees.by name and specificayly impuned their
. character." ) ' ; ; o

E

Gertz v. Welch (42 LW 51233" s ‘\ ’ ‘ . y

. Gertz, -a reputable attorney, was retained by the family of a
’ -yoqth who had been shot and killed by a Chicago paliceman. The police-

" man had been convicted of murder, .and Gertz represented the' family in
civil litigation against him. Welch, publisher of “John Birch Society -
views, warned of nationwide efforts to discredit’ local law enforcement
agencies, published material identifying Gertz as a !"Communist-frontier,"
and implied criminal conduct. Although the accusations contained serious
inaccuracies, the Distrigt Court decided that the New York Times V.
Sullivan, 376 U.S. 254, stdndard, which bars media iability for
defamation of a public official unless there is malice,sshould apply
here. ''The Court contended that the New York Times resuit protécts
media presentation of publ&c issues without regard for whether the

-
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person defamed is a public official, Since Gertz failedv;o prove
Welch's knowledge of the falsity or reckless disregard for the truth,"
judgment was entered for Welch. The Court of Appeals affirmed..

The Supreme Court reversed and remanded the casé\__ The principle’
issue was whether media publication of Hefamatofy falsehaods about
individuals who are neither public officials nor public figures .
‘receive a constitutional privilege agalnst’ liability for damage
inflicted by the falsehoods? The Court answered "no" to this question
holding that New York Times does not protect from liability those who .~
defame merely bgcause the statements concern an issue of public¢
interest. The Court reasoned”that private {individuals are -more
vulnerable to injury from defamation because ‘they have, less opportunity
to reply, and they are more deserving of recovery becayse they have not
voluntarily exposed themselves to the risks of defamation. The state °
interest in compensating injury to the reputation of private individuals
was held to be greater tham for public officials and public.figures,

kd 'l‘ -
1 Gertz was found to be neither a public official-nor a public
figure; and the New York Times standard which did not extend to
private individuals was" therefore not a defense-available to Welch.
Thé outer bBoundary of the New York Times doctrine was established
with the position that "a State is free to define for itself the
appropriate standard of a media's liabilitx so long as it does not

impose 1iability without fault." . .
, , R 2 '
P *oIII. Docket;d{.’Other Cases . . "/
o ) ] . L : .
: . - o Disgoeed‘ ’ .

- . .

J

"In each of the cases repogqu below thie Supreme Court took action

which regulted in allowing the holdihg of' the lower court to brevail,
L
M ) . J" s ’ ’ -
Civil Rights | ’ . ’ .

: L4 * : = : é “ ¥ 2
Buling below: The refusal to allow the Indiana Civil Libertids
Unich to use'an auditoriuh which had been’ available for almost any.
public purpose was a denial of equal protection under the Indiana
Constitution. Issues: wée,;here'denial of equal protection? May ¢
the. Indiana Supreme Court ignore federal constitutional queetibnsrl
and “resclve said questions on state constitutional grounds thereby . -
precluding u.s. Supreme Court review? (Certiorari denied, Indiana
Wir Memorials Commission v. Indiaga Civil Liberties Unjon, Imc. 291 NE

7

2d 888) . .

<l e
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Attorneys . . R N

’

Ruling below: The solicttation of business by an attorney in

a public corridor adjacent fo a tounty municipal.court is unethical

and justifies his suspension fromlaw practice! Issue: Do the Canfions

of Ethics as applied in this case violat.the First Amendment by y
infringing on the attorneyrs freedom of speech and righ{t{ of association?

4 of Indiana .

~ (Certiorari denied. Perrello v. Disciplinary Commissio
Supreme Court. 42 LY 3102.) , *
= <
* Housing ¢ ' v

L Ruling below: _The antiblockbustifig proyision of the 1
;7 ‘.Fair Housing Act is a lawful regulation of conﬁerciaLactivity and not
an unconstitutional *prior restraint on speech when it allows prohibition
of all "badges and incidents of slavery.”" Isgsue: Is the, provision
an unlawful prior restraint on free speech,'and was the appellant ‘'
« 8uilty of group behavior eyen though not conpected with any diember of
the group? (Certiorari denied. Beb Lawrence Realty, Inc. v. U.S.
474 F 2d 115.) ~
o -

. D;&gnstratore. \/ ' v

Ruling below: Defendants who xefused to obey a prohibitory
regtr¥aining order preventing them fgmn marching were lawfully held in . s :
violation of the court order. The £1l4im that the judge's brder was not
served on the would-be-marchggs was not a récognized defense to the
willful disobediance of the order.. Issue: Is the First AméMdment

" violated by,protest marchers' summary conviction for contempt, of a T,
prohibitory restrainifig order when the orderjis entered two hours
before'thé march and allegedly not conn\:unj:cated adequately to the
protestors? ‘ (Certiorari defied. Sumbry v. Land. %95 SE*2d. 228.) .
. . r -

3

. ,
« ’

LN sy W i L 7 1
Disorderly Conduct -
¥ ~

L

Ruling belows A Tennessee stafute making it unlawful to
"willfully disturb or disquiet ahy assemblage of persons met for
religjotis worship . ... by noise, profane diascoursé, rude or indecent
behavior, or any bther acts, at or near the.place of meeting" is
neither vague nor does it stifle freedom of speech, Issue: Is a * ,
statute which makes it .nlawful to disturb a religious assembly in
vioIp.tion.p‘f e First Amendment? (Gertiorari denied. Reynolds®v.

. .Tennegeee. 42 LW 3355.) ~ . -
N ; ° ‘
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Newspapers )
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H

" Rulimg below: Refusal to disclose to newspaper reporters the
names of public assistance recipients does not violate the First
Amendment right ‘of reporters to gather pews. Issue: Under
Pennsylyania law does a person on publdic assistance have a right to
an anonymity which is superior to the First Amendment right of the
press to gather news as a public representative? (Appeal dismissed.
McMullan v. Whalgemuth. 308 A 2d 888. )

Libe% =~ . N 4

Ruling below: A compiwknt against a newspaper publisher who
was charged with libel but without actual malice was properly dismigsed.
under the New York Times rule,~376 U.S. 254. 1Issue: Can publication i
of a lihelous statement anonymously uttered outside legal or quasi- -
legal proceedings be considered as privileged under the Constitution

and‘therefore protected expression when printed? (Certiorari denied. -

Cotal v. Chandler. 42 LW 3158.) . - 3
Pending . )

. & " -

* In each of the cases reported below the case has either been
argued before the Suprefie Court and no written opinion has yet been
rendered or the Court has yet to hear the case or otherwise dispose
of it.

s 'y

v . -

. Newspapers . .
. v

A Ruling below: The First Amendment was not violated by a Virginia
statute which enabled the conviction,of a newspaper editor whe
published an advertisement about abprtion services, Issue: Does a,
statute which prohibits persons "Wy publication, Iecture, advertieement,
or by the sale or circulation of, any publication, or in any .other
manner" from encoyraging qr prgmpting ‘abortion infringe on protected
expression? (Bigelow v. Virginia, 200 SE 2d 680.)

Y

. - .3
: Right to Privacy v N ..
b Ruling below: A conversation with a workman cleaning tiolets

at the Woodstock Festival and filmed for commercial viewing did'nqt
entitle First Amepdment protection as a bar to an invasion of privacy
' suit unless the workman was a participant in a newsworthy event.
Issue: Does the First Amendment bar suit for invasion of privacy N
when a person's conversation is filmed for commercial purposes ahd the
film portrays an event of admitted public interest? (Wadleigh-Maurice,

Ltd. Taggar¢ 42 LW 3531.)
. ~ - “; [}
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Publications

Issue: Does the prohibition of distribution and sale of a
truthful, nonobscene bock about the case higtory of a psychiatrist's
former patient and family constitute impermissible restraint upon
freedom of the press? (Roe v. Doe, 42 LW 3597.)

" Ruling below: A municipal ordinance prohibiting sale of goods |
except for newspapers or other printed news periodicals was held
unconstitutionally overbroad when applied to the defendant who was +
selling maps that provided addresses and directions to homes of movie
stars. 1ssue: Are printed materials sold for profit and not :for
disseminating 1nfomation, ideas, opinions, views, or beliefs protected
expression under the First Amendment? (California v. Welton. 642

LW 3632.)

ERIC , it - .

s -




-

FREEDOM OF SPEECH BIBLIOGRAPHY:
JULY 1973--JUNE 1974
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ARTICLES, BOOKS, AND COURT DECISIONS

David Eshelman )
Central Missouri State University-

(This bibliography is generally limited to materials published between
July 1973 and June 1974. Bibliographies for previous years appear in
earlier issues of-the Pree Speech Yearbook.) s
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"Access to Proadcasters' Fimancial Statements Filed with the FCC: -
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Journalistic Preedom." Suffolk University Law Review,
8 (Spring, 1974), 682-727.

~
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Act)." Creighton Law Review, 7 (Spring, 1974), 329-55. )
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¢ (472 F.2d 340)." Loyesla University Law Journal (Chicago),
4 (Summet, 1973), 579-93.

Arnold, William E. "A Field Study of Attitudes Toward Freedom of
Expression and the Flag." Free Speech Yearbook 1973. New
York, New York: Speech Communication Associtation, 1974,

"Bank Secrecy Act--Threat to First and‘Fourth Amendment Rights."
Rutgers Law Review, 27 (Fall, 1973), 176-89, ,

Beaird, J.R., and Player, M.A, "Free Speech amd the Landrim~Griffin
Act." Alabama Law Review, 25 (Sumxder, 1973), 577-610. ,

Berger, R. "President,.Congress, and the Courts." Yale Law Journal,
83 (May, 1974), 1111-55.
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"Beyond Branzburg (Branzburg v. Hayes 92 S.Ct. 2646): The Continuing

Quest for Reporter’'s Privilege." Syracuse Law Review, 24
(1973), 731-73. -?‘”

Bird, A.W., II; Goldmany T.W.; and Lawrence, K.D. “Gorporate Image
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Commigsion." Journal of Urban Law, 51 (February, 1974),
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Birtles, W. "Big Brother Knows Best: The Franks Report on Section
Two of the Official Secrets Act.” Public Law, 1973 (Summer,
1973), 100-22. , .

Birtles, W. '"Common Law Power of the Police t£6 Gontrol Public
Meetings," Modern Law Review, 36 (November, 1973), 587-99.
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"Brdadcast Media Regulation--The Pairmess Doctrine and the First
Amendment." New York Law Forum, 19 (Winter, 1974), €39-52.

!'Broadcaster's Discretion--A ?rivileg% Over Free Speech." Loyola

Law Review, 30 (1973-74), 83-104:

“Broadcasting: Limited Access to Purchase Public Advertising Time."
Rutgers Law Review, 27 (Sp¥ing, 1974), 738-62,

Brown, L.D. "'On Direction of My Supetiors I Respectfully Decline.
The Fruitless Attempt to, Subpoena Federal Records in Litigation
Not Involving the United,States." Los Angeles Bar Bulletin,
49 (December; 1973), 74*82

Buchanan, G.S. "Obecenity and Brandenburg: The Missing Link?" Hous ¥on
Law Review, 11 (MArch, 1974) 537-82. v s
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Impede Rights of Non-Members." National Review, 25 (May 25,
1973), 598.

Burnett, A.L.  "Obscenity: Search and Seizure and the First Amendment.'
Denver Law Journal, 51 (1974), 41-74.




' 97
N . - .
"Bursey v. United States (466 P.2d 1059): The First and Fifth Amendments

in the Grand Jury Room." Hastings Law Journal, 24 (Aptil,
- 1973), 915-34;

"California v. LaRu¥ (93 s5.Ct. 390)--The Supreme Court's New Overbreadth
poctrfﬁe." Utah Law Review, 1973 (Summer, 1973); 320-7.

"California v. LaRue (93 S.Ct. 390): The Supreme Court's View of
Wine, Women, ghd the First Amendment." Northwestern University
Law Review, 6? (March-April, 1973), 130-61. .

"Classification of Files Pursuant to Executive Order is Not Subject
to Judicial Review Under, the Freedom of Information Act."
University of Cincinpati Law Review, 42 (1973), 529-39.

"College Administration May Not Unjustifiably Deny Official Recognition
to a Student Organizatien." New York Law Forum, 19 (Suzmer,
1973), 157-66. ) .

Collins, T.A. "Positing a Right of Access: Evaluations and Subsequent
Developments.” William & Mary Law Review, 15 (Winter, 1973),
339-52.

"Colummbia Broadcasting (Columbia Broadcasting System Inc. v. Democratic
' Nat. Comm. 93 S.Ct. 2080): Public Access to the Media Denied."
Catholic University Law Review, 23 (Winter, 1973), 339758.
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Restrict Polifiical Campaigning Thereon." New York Law Forum,
419 (Winter, 1974), 663-72,
5

"Commercial Speech Doctrine: Ordinance Prohibiting Newspaper From
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- Constitutional." University of Richmond Law Review, 8 (Winter,
1974), 292-6.

Speech 1s Not Protected by the First Amendment." Tulane
Review, 48 (February, 1974), 426-32.
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ébmmissi on Freedom of Speech. Free Speech. New York, New York:
' Speech Communication Association, all issues.
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"Confidential Informant: Will His Views Still Make News?" University
of Miami Law Review, 27 (Fall-Winter, 1972), 230-8. ) .

-

"Conflict Within the First Amendment: A Right of Access to Newspapers "
New York Universiky,Lau Review, 48 (December, 1973) 1200-26.

"Constitutional Implications of Withdrawa} of Federal Tax Benefits
From Private Segregated Schools." "Maryland Law Review, 33
(1973), 51-73. . .
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Service Academies Abolished a8 Violative of Cadets' First
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~ 71007-15. —

,"Constitutional Law>~Freedom of Speech-—Withdrawal of Funds from
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"Constitutionality of Georgia Statute Proscribing Obscene Language
in the Presence of Women or Children Uphe}d." Mercer Law
Review, 25 (Winter, 1974), 371-9 .
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COURT DECISIONS

American Party of Texas v, White and Hainsworth v, White, 94 S:Ct+
1296, 39 L.Ed.2d 744 (1974). Requirements of political parties
to meet certain statutory procedures and standards are not
violative of freedom of association; only invidious
discrimination offends the Federal Constitution.

Arnett v. Kennedy 94 §.Ct. 1633, 40 L.Ed.2d 15 (1974). Discharge of
' federal employee for statements about his supervisor did not
abridge First Amendment rights, provided dismissal conformed
with Lloyd-LaFollette Act.

Communist Party of Indiana v. Whitcomb, 94 S.Ct. 656, 38 L.Ed.2d
635 (1974). Statute denying printing of names on ballot unless
party provides affidavit that it does not advocate overthrow
of the government is unconstitutional.

Eaton v. City of Tulsa, 94 S.Ct. 1228 39 L.Ed.2d 693 (1974). The
single use of the expletive "chicken shit" by witness in reference
to his alleged agsailant can not constitutionally support a
conviction of criminal contempt, since phrase was not directed
at the judge or any court officer, and sinceé witness was not
charged with disobedience of a valid court order or obstructed
judicial proceedings. _

_\\*/! Gertz v. Robert Welch, Inc., 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974).

Private individual may recover actual damages for libel based
on negligence; punative damages for libel upon-proof of ———
actual malice. .
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Hamling v. U.S., 94 S.Ct. 2887, 41 L.Ed.2d 590 (1974) . Advertising
brochure (for illustratéd version of report of President's
Commission on Obscenity and Pormography) containing pictures
portraying sexual acts was a form of hard core pornography.

Hess v. Indiana, 414 U.S. 105, 94 S.Ct. 326, 38 L.Ed.2d 303 (1973).
Conviction of disorderly conduct on defendant's Statement
"We'll take the fucking street later (or again)'" violated the
congtitutional right of free speech, and could not be punished
as being "obscene," as construing "fighting words," as -
amounting to an invasion of privacy, or likely to produce
lawless action. 4‘

Jenkins v. Georgia, 94 S.Ct. 2750, 41 L.Ed.2d 642 (1974). Film
"Carnal Knowledge" is not obsteme since it does not "depict
sexual conduct in a patently offensive way."

Johnson v. Robinson, 94 §.Ct. 1160, 39 L.Ed.2d 389 (1974),
Conscientious objector who completes alternative gervice and
is denied educational benefits under the Veterans' Readjustment
Benefits Act of 1966 is not deprived of Pirst Amendment rights
of free exercise of religion.

Kusper v. Pontikes, 414 U.S. 51, 94 S.Ct. 303, 38 L.Ed.2d 260 (1973).
o Freedom to associate}for the advancement of political beliefs
7l and ideas is protected by the constitution, and may not be
abridged by state statute prohibiting voting in a party's
primary when the voter participated in another party's primary
within the preceding 23 months.
!

Lau v. Nichols, 94 S.Gt. 786, 39 L.Ed.2d 1 (1974). School district’
violated anti-discriminatiqn law by failing to establish program
to deal with non-English speaking students' language problem.

Lehman v. City of Shaker Heights, 94 S.Ct. 2714, 41°L.Ed.2d 770
(1974). City's policy of not permitting political advertising
on itg trangit vehicles did not violate First Amendment.

Lewis v. City of New Orleans, 94 S.Ct. 970, 39 L.Ed.2d 214 (1974).
Ordinance making it unlawful "for any person wantonly to curse
Or Yevile or to use obscene or opprobrious language towakd or
with reference to" a policeman while in the actual performance
of his duties held to be susceptible of application to protected
speech and. thus overbroad and an abridgment of First Amendment’
rights. .

L ’

L}

Maml Herald Publishing Company v, Tornillo, 94 S.Ct. 2831, 41 L.Ed.2d
730 (1974). Statutory provision for access td the press for
. putpose of reply to editorial on political candidgte is
‘ unconstitutional, .
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National‘Cable Television Association, Inc. v. U.S. and Federal
Communications Commission, 94 S.Ct. 1146, 39 L.Ed.2d 370
(1974). Federal regulatory agency (FCC) may not set fees for
% licencees excessive of '"value to the recipient," and that
30 cent fee for each CATV subscriber was excessive.

NLRB v. Magnavox Company, 94®S.Gt. 1099, 39 L.Ed.2d 358 (1974). Rights
of employees under the National Labor Relations Act to form,,
join or assist labor organizations, which might be subjected
to interference by employer's rule prohibiting employees from
distributing literature on its property, cannot be waived by .
employees collective bargaining representative.

Norwell v. City of Cincinnati, Ohio, 414 U.S. 14, 94 S.Ct. 187, 38
L.Ed.2d 170 (1973). Ordinance which prohibits a person from
willfully conducting himself in a noisy, boisterous, rude, //,//
insulting, or other disorderly manner, with intent to abuse
or apnoy another was applied in manner violating the right
of speech of defendant who verbally protested treatment without
abusive language or fighting words.

01d Dominion Branch No. 496, National Ass'n of Letter Carriers, AFL-CIO
v. Austin, 94 S.Ct. 2770, 41 L.Ed.2d 745 (1974). ©Union
newsletter's use of epithef "scab: not libelous of nonunion
employees. o . .

Parker v. Levy, 94 S.Ct. 2547, 41 L.Ed.2d 439 (1974). Members of the
military are not excluded from protections of the First
Amendment, but the different character of the military community
require a different application of such provisions.

Pell v. Procunier, 94 S.Ct. 2800, 41 L.Ed.2d 495 (1974). Newsmen are
denied constitutional right of access to prisons or inmates
beyond that afforded general public.

Plummer v. City of Columbus, Ohio, 414 U.S. 2, 94 S.Ct. 17, 38 L.Ed.2d
3 (1973). City code providing that "no person shall abuse
another by using menacing, insulting, slanderous, or profane
language" held to be facially unconstitutional as being vague
and overbroad since it was susceptible of application to
protected expression. .

Procunier v. Martinez, 94 S.Ct. 1800, 40 L.Ed.2d 224 (1974).
Censorship of prisoner mail is justified if practice furthers
necessary ipenal interest unrelated to suppression of expression.
A

»
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Renegotiation Board v. Bannercraft Clothing Company, inc., 94 s.Ct. 1028,
39 L.Ed.2d 123 (1974). 1In a renegotiation case administrative
remedy under the Renegotiation Act must preceed resort to
Freedom of Information Act provisions.

Saxbe v. Washington Post Company, 94 S.Ct. 2811, 41 L.Ed.2d 514
: (1974). Special press access to prisoners for purpose of news
gathering is denied. .

-

Speace v. State .of Washington, 94 S.Ct. 2727, 41 L.Ed.2d 842 (1974).
Communicédtion by the display in the window of an apartment of

- a United States flag with a peace symbol taped on it may not
be punished for failing to show proper respect for ther flag.

Speight v. Slaton, 94 S.Ct. 1098, 39 L.Ed.2d 367 (1974). Sghte may not
enjoin operation of a bookstore as a public nuisanc nder
obscenity laws because obscene materials were allegedly sold
at_ the bookstore.

A

Steffel v. Thompson, 94 S.Ct. 1209, 39 L.Ed.2d 505 (1974). Where a -
criminal prosecution was threatened against the plaintiff
challenged the conmstftutionality of a state criminal statule,
declaratory relief is not precluded.

Teleprompter Corp. v. CBS, 94 S.Ct. 1129, 39 L.Ed.2d 415 (1974).
Irrespective of the distance from the broadcast station, the
reception and retransmission of its signal by a CATV system
does not constitute a "performance" of a copyrighted work.

Village of Belle Terre v. Boraas, 94 $.Ct. 1536, 39 L.Ed.2d 797
(1974). oOrdinance limiting occupancy of one-family dwellings
to traditional families or groups of not more than two is not
. violative of rights of association or privacy. .

Wolff v. McDonnell, 94 S.Ct. 2963, 41 L.Ed.2d 935 (1974). Requirement
that mail from attorneys to prisoners be opened without being
read by prison officials but with inmate present is not
infringement of rights.

4 /‘“
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